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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LYDIA ANDERSON, 
Civil Action No. 1022-69 


Defendant 
MOTION FOR INCLUSION OF PORTIONS OF RECORD 
| IN N ADMINISTRATION NO. 237, 108 IN THE RECORD ON 
\APPEAL AND FOR EXTENSION OF TIME TO FILE RECORD 
Plaintiff moves the Court for an order directing the Clerk of the Probate Court 
to deliver to the Clerk of this Court for inclusion in the record on appeal ia this 
cause the portions of the record, or cértified copies thereaf, in Admin{stratioa 
Case No. 117,108, Zstate of John R. Pinkett, deceased, set for below and for an 
order extending the time for filing the record on appeal to and including March ii, 
2970, and for cause says that the designated portions of the record in Administration 
No. 137,108 are absolutely essential to a consideration of the appeal and the time 
requested is necessary for preparation of the record. Counsel for defendant 
David C. Huddle consents te this motion. The portions af the record in Adm§uistration 
No. 117,108 designated as follows: | eens 
i, Petition for Authority to Transfer Funds end Notice. 
2. Affidavit of Lydia M, Anderson. 
3. Affidavit of Morris Jacobs, M.D. 
4, Affidavit of Frank Guns. 
5. Objections to Petition to Transier Funds (2). 


&. Motion to Dismiss Petition to Transfer Funds. 


7. Stenographic Transcript cf Proceedings on Hearing on Petition 


March Sand 6, 1969. 


8. All Exhibits at bearing. 
9. Memorandum Opinion filed by Jadge McGuire, March 26, 1969. 
10. Ordex Denying Petition to Transfer Funds, signed April 1, 1969. 

Ll. Order Directing iachision. : 


32, Clerk's Certificate. 


De Long Harris | 

- Counsel for Plaintiff 
1816 Eleventh Street, N.W. 
Washington, D.C. 20001 
COlumbia 5-7006 


CERTIFICATE OF SERVICE 


I certify that a copy of the foregoing was matied, postage prepaid to 


David C. Huddle, Esquire, to his office address of record, February 5, 1970. 


De Long Harris 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LYDIA ANDERSON, ~ 
Plaintist 
VS. Civil Action No. 1011-69 
BOSSE C. 
Defendant 
He eae 
Upon cousideratics of tic motion of plaintiff tor an order directing the Clerk 
of the Probate Court to dsliver to the Clerk: of this Court the originals ox coriitied 
copies of certain portions of the record in Administration No. 117,108, Estate cf 
Jomn R. Pinkett, decezsed, for inclusion in the zecord on appeal in thd above- 
captioned case, and for an order extending the time for the filing of the record of 
appeal to and inclisting Marca 11, 1970, and it appearing thst counsel for defendant 
consents to the granting of this motion and good cause exists therefor, itis, there- 
fore, by the Court this sth day of February, 1978, 


ORDERED: That the time for filing of the xecond on appeal in this cause Se, 


and the same hereby is, extended to ond including the Lith day of March, 1975, enc, 


it is further, 
ORDERED: That the Clezk of the Probate Court be, and he hereby is ordexed and 
directed to deliver to the Clerk of this Court for inclusion in the record on appeal 
in the above-captioned cause the original documents, or certified copies af the 
following portions of the record in Admizistration No. 117,108, Estate of 
Joan R. Pinkett, deceased: 
lL. Pétition for Authority to Transfer Funds snd Notice. 
2, Affidavit of Lydia M. Andersen. 


3. Affidavit of Morzis Jacobs, M.D. 


Affidavit of Frank Guus. 
Objections to Petition to Transfer Funds (2). 
Motion to Dismiss Petition to Transfer Funds. 
Svenographic Transcript of Proceedings on Hearing on Petition 
March 5 and 6, 1969. : 
8. All Exhibits at hearings 


9. Memorandum Opinion by judge McGuire, March 26,' 1969. 


10. Order denying Petition to Transfer Funds, signed April 1, 1969. 


11. Order Directing Inclusion. 


12. Clerk’s Certificate. 


Me Hew ve ! SO 


J UD Gz 


Copy mailed postase prepaid to 
David Huddie, Esquire, Counsel 
for Defendant, February 5, 1976. 


Counsel for Pieintiff 


IN THE UNITED STATES DISTRICT COUR 
FOR THE DISTRICT OF COLUMBIA D ire 
| EM 4 


In Re: Estate of | 


: ee De 
JOHN R. PINKETT, JR. J stare NL 


Ss 


Deceased. } 


PETITION FOR AUTHORITY TO TRANSFER FUNDS 


The Petition of Bobbie C. Pinkett respectfully repre- 
sents to the Court as follows: 

1. She is the duly appointed, qualified and acting 
Administratrix of the above Estate. 

2. As shown by the First and Second Accounts hereto- 
fore filed herein, said Administratrix is holding the sum of Ten 
Thousand Fifty-Five Dollars ($10,055) received by her from the 
Detroit Race Course, Inc. representing winnings and claiming price 
of two race horses, "Friendly Peoples" and "Miradan.” As set 
forth in said accounts, title to said horses is in the name of 
the decedent as a straw party, and decedent had no beneficial 
interest or ownership in the horses. 

3. Said funds have been kept on deposit in a separate 
account in the name of the Petitioner as Administratrix in the 
Union Trust Company, Washington, D. C. Petitioner has received 
the Affidavit of Lydia M. Anderson, which is attached hereto as 
Exhibit A, and hereby prayed to be taken as a part hereof. Said 
Affidavit alleges, inter alia, that the decedent held title to 


said horses as a straw for the affiant, Lydia M. Anderson. 


4. The assets of the above Estate, exclusive of the = 


received from the Detroit Race Course, Inc., are in the amount of 


OROLINGER twelve Thousand Five Hundred Fifty-Five Dollars Twelve Cents 
Me BUILDING 


cc. aces || ($12,555.12), representing cash on deposit in a checking account 


wv 


D 


.* 
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ING & NOROLINGER 


re ACLRN BUILDING 


Bijacron. 0.c. 20008 


b} 


) 


in the name of the Administratrix at SELES Trust Company, 
Washington, D. C. The debts of the decedent total ice 
Thousand Seven Hundred Thirty Dollars six Cents ($29, 730.06), © 
which approximately Eight Thousand Eight Hundred Forty-Seven 
Dollars Seventy-Two Cents ($8, 847.72) constitute preferred 
creditors, representing claims for income taxes, funeral expenses, 
and rent. Accordingly, there would be little, if any, funds 
available for distribution to the general creditors. 


decedent had no title to said horses an6 held Hie Sam as a straw. 
party. Petitioner further knows of her own knowledge that said 
decedent had business relationships with affiant Lydia M. Ander- 
son, and Petitioner duly believes that the allegations set forth 


in said Affidavit are true. 


WHEREFORE, Petitioner prays she be authorized to trans- 


i 
fer said sum of Ten Thousand Fifty-Five Dollars ($10,055) to said 


Lydia M. Anderson. 


KING & NORDLINGER 


shington, D. C. 20005 


DISTRICT OF COLUMBIA J] SS: | 
BOBBIE C. PINKETT, being first duly sworn, deposes and 
says that she has read the foregoing Petition by her subscribed 


and knows the contents thereof, and SESE the same: is true’ of her 


-2- 


S & NOROLINGER 


E 


own knowledge, except as to the matters therein stated to be 


alleged upon information and belief, and that as to those matters 


she verily believes them to be true. 


October, 


> oS) 
bbe (é enki 


Bobbie C. Pinkett 


Subscribed and sworn to before me this 474 day of 


1968. 


TT) 4b; Vi wwkh 
Notary Public, D. C. 


Uy Cdmmiscion Exnires Sent. 30, 1972 


NOTICE 


Allpure Spring Water Company, Inc. 
4880 Minnesota Avenue, N. E. 
Washington, D. C. 20019 


American District Telegraph Company 
c/o W. F. Halpin 

Vice President - Finance 

A. D. T. Company, Inc. 

155 6th Avenue 

New York, New York 10013 


American Safe & Lock Company 
1000 Vee Street, N. W. 
Washington, D. C. 20001 


Miss) Bertha Anderson 

5940 Piney Branch Road, N. W. 
Apt. 203 

Washington, D. C. 


Automobile Quarterly 

c/o North American Credit Control 
12730 West Seven Mile Road 
Detroit, Michigan 48235 


Wm. C. Brooks Co. 

c/o Hyman Rubin, Esquire 
Suite 201 

8720 Georgia Avenue 

Silver Spring, Maryland 20910 


— Jer 


Queen Insurance Company, Subrogee 
Mrs. Marian Brown 

c/o Kelly & Nicolaides, Esquires 

900 Investment Building 

Washington, D. C. 20005 


Bender Termite Control Co. 
914 Kennedy Street, N. W. 
Washington, D. C. 20011 


Anthony P. Bovello, Inc. 
c/o Morton Kudysh, Esquire 
1401 K Street, N. W. 
Washington, D. C. 20005 


Bud's Typewriter Service 
6832 New Hampshire Avenue 
Washington, D. C. 


Central Fuel Oil, Inc. 
c/o Harry Levin, Esquire 
Homer Building 
Washington, D. C. 20005 


Century Metalcraft Corporation 
2265 Westwood Boulevard 
Los Angeles, California 90064 


The Chesapeake and Potomac Telephone company 
725 13th Street, N. W. 
Washington, D. C. 20005 - 


Chamberlin-Washington, Division of Chamberlin 
Company of America 

c/o James S. Gardiner, Esquire 

800 Woodward Building 

Washington, D. C. 20005 


Cleveland Clinic 

c/o Reichard Collection Service, Inc. 
Suite 707 

1028 Connecticut Avenue, N. W. 
Washington, D. C. 20006 


Columbia Records 

c/o Leonard L. Mancusi, Esquire 
225 West 34th Street 

New York, New York 


Columbian Ironworks, Inc. 
c/o Baylinson & Duesterdick 
739 Washington Building 
Washington, D.C. 20005 


Daco Heating and Fuel Oil Co., Inc. 
c/o National Claim Adjusters 

930 F Street, N. W. 

Suite 700 

Washington, D. C. 


NG & NOROLINGER 


BUTHERN BUILDING 


EMGTON, D.C. 20008 


David Ross Enterprises 

c/o Baylinson & Duesterdick 
739 Washington Building 
Washington, D. C. 20005 


Ss. J. Denny 
3473 14th Street, N. W. 
Washington, D. C. 


D. C. Treasurer 

Income and Sales Tax Section 
Room 2034 

Municipal Center 

300 Indiana Avenue, N. W. 
Washington, D. C. 20001 


The Drawing Board, Inc. 
c/o Goldberg, Alexander & Baker 


424 Fidelity Union Life Building 
1511 Bryan Street 
Dallas, Texas 75201 


Fred S. Ferguson 
232 Oglethorpe Street, N. E. 
Washington, D. C. : 


Griffith Consumers Company 
1232 First Street, N. E. 
Washington, D. C. 


Hessick, Inc. 
33 New York Avenue, N. E. 
Washington, D. C. 


Hicks Chevrolet, Inc. 
5929 Georgia Avenue, N. W. 
Washington, D. C. 


Industrial Bank of Washington 

c/o Cobb, Howard, Hayes, Windsor & Dugas 
613 F Street, N. W. 

Washington, D. C. 20004 


W. Exnest Jarvis Co., Enc. 
1432 U Street, N. W. 
Washington, D. C. 20009 


Kinner & Membert 
301 Kennedy Street, N. W. 
Washington, D. C. 20011 


Louft 
13 N Street, N. E. 
Washington, D. C. 


Diener's, Inc. 

c/o J. H. Marshall & Associates, Inc. 
923 12th Street, N. W. 

Washington, D. C. 20005 


& NOROLINGER 
CRN BUILDING 


INGTON, D.C. 20008 -5- 


U 


& 


@ NOROLINGER 
ERM BUILOING 
Dir. D.C. 20008 


Merck and Co., Inc. 
Rahway, New Jersey 07065 


Metropolitan Credit Co., Inc. 
assignee of A/C Electric Company 

503 F Street, N. W. 

Washington, D. C. 


Mid-Atlantic Appliances, Inc. 
2859 Vee Street, N. E. 
Washington, D. C. 


Miller Floor Service, Inc. 
c/o Francke and Greenberg 
Suite 1212 

Global Building 

1025 Vermont Avenue, N. W. 
Washington, D. C. 20005 


Murray Brothers 
922 U Street, N. W. 
Washington, D. C. 20001 


National Air Duct & Furnace Cleaning Co. 
3821 Wilson Boulevard 
Arlington, Virginia 


Olivetti Underwood Corporation 
c/o Stanley K. Oldden, Inc. 

25 East 26th Street 

New York, New York 10010 


Queen Insurance Company, subrogee of Parkl 
Realty Company 

c/o Kelly & Nicolaides, Esquires 

900 Investment Building © 

Washington, D. C. 20005 


John R. Pinkett, Inc. 
1507 9th Street, N. W. 
Washington, D. C. 


R. L. Polk and Co. 

c/o Baylinson & Duesterdick 
739 Washington Building 
Washington, D. C. 20005 


Potomac Electric Power Company 
929 E Street, N. W. 
Washington, D. C. 20004 
Attention: Mr. E. S. Marlow 


Preston's Esso 
264 Missouri Avenue, N. W. 
Washington, D. C. 


Remmington Records 


P. O. Box 783 
Buffalo, New York 14240 
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and 


Internal Revenue Service 
Post Office Box 1076 
Baltimore, Maryland 21203 


Salescaster Washington 
9124 Sligo Parkway 
Silver Spring, Maryland 20901 — 


Robert Shapero 
320 Kennedy Street, N. W. 
Washington, D. C. 


Shayne Bros., Inc. 
1601 W Street, N. E. . 
Washington, D. C. 20018 


Suburban Office Machines, Inc. 
906 Chillum Road 
Chillum, Maryland 20782 


J. N. Switkes & Company 

c/o Stanley A. Racoosin, Esquire 
821 Transportation Building 

815 l7th Street, N. W. 
Washington, D. C. 20006 


Mr. Fred E. Tyler 

83 Victor Street, N. EB. 
Apt. 2 

Washington, D. C. 


Washington Gas Light Company 
1100 H Street, N. W. 
Washington, D. C. 20005 
The Washington Post Company 
1515 L Street, N. W. 
Washington, D. C. 


Mr. Alvin H. Waring 

c/o Dovey J. Roundtree, Esquire 
1822 llth Street, N. W. 
Washington, D. C. 


Washington Shade & Awning Company 
2021 17th Street, N. W. 
Washington, D. C. 20009 


Mr. Richard Williams 

c/o Dovey J. Roundtree, Esquire 
1822 llth Street, N. W. 
Washington, D. C. 


Xerox Corporation 

c/o Fred 8. Bawter, Esquire 
811 South Second Street 
Louisville, Kentucky 


‘Please take notice that the foregoing Petition for 


| Authority to Transfer Funds will be called to the attention of 


|G & NORDLINGER 
MERN BUILDING 


of the Judge sitting in the Probate Branch of this Court at 10:00 


TON. 0. C, 20005 
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& NORDOLINGER 


THERM BUILDING 


o'clock a.m on November 4, 1968. If you object to the granting 


of the relief prayed for in said Petition, you must file written 
| 
formal. objections thereto through your counsel with ‘the Register 


of Wills, District of Columbia on or before said time and date. 


CERTIFICATE OF SERVICE 


I hereby certify that service of the foregoing Petition, 
Exhibit "A" thereto, and Notice was made this v4 Be aay of October, 
1968, by mailing a copy thereof, postage prepaid to each of the 
creditors listed in the Notice above at the address therein con- 


tained. 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


Administration No. 
Estate of 


JOHN R. PINKETT, JR. 


Deceased. 


AFFIDAVIT OF LYDIA M. ANDERSON 
Lydia M. Anderson being first duly sworn according to law, 
on her oath deposes and not oe follows: 

1. ‘That on date of his death, John R. Pinkett, Jr. was 
acting for her as undisclosed principal in his own name, that is 
to say as a “straw party” relative to certain transactions in 
horse racing. 

2. hat on date of the death of John R. Pinkett, Jr. 
there was ostensibly due to John R. Pinkett, Jr., Deeaeeae 
approximately’ $10,000.00 in his account with Hazel Park Race 
Track in Detroit, Michigan. The said money resulted from 
$4,000.00 being placed in his account by reason of the "claim" 
(sale} of a horse “Friendly Peoples" owned by affiant in the name 
of John R. Pinkett, Jr. and was credited to the account of John 
R. Pinkett, Jr. The remainder of the money resulted from purses 
awarded to the horse "Miradan" also owned by affiant in the name 
of John R. Pinkett, Jr. 

3. John R. Pinkett, Jr., Deceased, held the title to the 


horse Friendly Peoples and the horse Miradan as her agent and 


straw and that affiant was at all times in question the true and. 


lawful ownec of both the horse Friendly Peoples and the horse 


Miradan. 


4. John R. Pinkett, deceased, had no interest in the 
said fund and the same belonged Se solely and ‘exclusively 
to affiant. That affiant was not indebted to John R. pinkett, 
Sr. That the check mailed to the estate of John R. Pinkett, dr- 
by the Hazel Park Race Trace eneche of funds belonging to 
affiant. 7 | 

5. Affiant has had conversation with the widow of the 
said decedant and that the widow is fully aware of the fact that 
the said fund belongs to this affiant and that John R. Pinkett, 
Jr. had no interest therein. Affiant. believes, is} informed, and 
would therefore aver that Mrs. Bobbie Pinkett will so testify 


under oath. 


Notary Public 


CLL) ! 


ATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


* Administration No. 117,108 
JOHN R PINKETT, JR. 


Deceased. * 


| APTIDAVIT OF MORRIS JACOBS, MD 
||) STATE OF MARYLAND, to wit: 


Morvis Jacobs, being first duly sworn according to law, on his oath 


That affiant is a Doctor of Medicine having offices at 1010 Old North 
| Point Road, Baltimore, Maryland. That sometimes in May, 1956, affiant 


2 one-half interest in the horse "Friendly Peoples" to Lydia Mé. Anderson 


' 
deposes anc says as follows: | 


ho paid unto affiant the sur: of $2,000.00 in cash therefor. That at this 
time, the horse was transferred to the name of Joha R. Pinkett, Jr. who 
llacted as the "straw" or agent of both Lydia M, Anderson and affiant. That 
he horse, Friendly Peoples, was entered in a $4,000. 00 claim race at the 
| Jazel Park Race Course, Hazel Park, Michigan and the horse, Friendly 
Peoples, was "claimed" for $4,009.60. That the $4,000.00, proceeds of the 
|“claim", was placed in the account of John R. Pinkett, Jr. with the racing 
ome of the Hazel Park Racing Course. That Lydia M. Anderson paid 
unto affiant $2,000. 00 in cash so that affiant no longer had any interest in the 
4,000.00, proceeds of the claim of the horse, Friendly Peoples, and that 
e same remained ia the office of the racing secretary of the Hazel Park, 
= Race Course in the name of the agent or "straw" of Lydia M. 


Anderson. That the said John R. Pinkett, Jr. acted as the agent or straw of 


7 


Pa" 
Zo 
Pp ene A 


Morris Seed oe 


scribed and sworn to before methis 22nd day of October, 1968. 


Notary fublic 
My Commission Expir' 


> 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


In Rez ae @ = Administ2ation No. 117,106 
ae 
Estate of * 3 : 
JOHN R. PINKETT, JR.* 


Deceased. | 


AFFIDAVIT OF FRANK GUNS 


STATE OF MICHIGAN 
COUNTY OF 


» 8S: 

Frank GuosS , doing first duly sworn, according to lav, on his oath, 
deposes aud says 8 follows: | 

Tnet affiaat formerly owned a horse,"Marpcam! That on & date believed 
to ba May of 1966, affiant sold the horse to one Lydia M. Anderson vho paid 
the consideration therefor by her agent Jona R. Pinkett, Jr. and tac horse 
wae transfered to the name of the paid agent, John R: Pinkett, Jr. That ail 
of the consideration for the said horse was paid by Lydia M. Anderson and that 
the said John R. Pinkett, Jr acted only in the capacity of an agent or "straw 


partys! © 


Subscribed and sworn to before me this Wa day of October, 1968. 


| Le, a a Ys Z 


Notary 2blic 


My Commission Expires: 


——"  CERYTON DB. ARCHER = 
Notary Public, Wayne County, Micks 
My Commission Expires Jan. 29, 1972. 


UNITsD STATES DISTRICT COURT 


FOR THE DISTRICT uF COLUMBIA 


IN RS: ESTATE OF * 
JOHN R. PINKETP, JR. * Administration No. 117,208 


Deceased. 


Bobbie C, Pinkett, Petitioner 
c/o Davia duddle, Esq. 
Southern Building 

Washington, D. C. 20005 


INZSHROGATORIES TO PxTITIONE 

fhe follwoing imterrogatcries are addressed to you by the 
defendant, United States of America, pursuant to Rule 33, Federal 
Rules of Civil Procedure. You are required to answer theso interre 
ogatories separately and fully in writing, under oath, and to serve 
a copy of your answer on the United States Attorney for the District 
of Columbia, attorney for said defendant, within fifteen (15) days 
efter the interrogatories are served upon yous 

1. State your nase and address. 

2. State the address of Lydia M, Anderson. 

3. Did Lydia M. Anderson file a claim against tris est- 
ate? When? For what amount? 

lh. When did Lydia M, Anderson first contact you rogarde 
ing ownership of the 2 race horses? in what manner was this done? 

5S. Is'iLydia M. Anderson employed? Where? What was hor 
relationship to docedent? 

6. Iniwhose name was both race horses titled? 

Za In whose name was any license regarding both horsos? 

8. Did decedent file federal and D. C. Income tas for the 
years during wich he had the rece horses? If your answer is yes 
attach copics. 

9. List ali earnings or winnings of these two horses and 
state yesr each was made? 3 


10. Who paid for maintance, transportation, stable- 


quaiters for these two horses? 
ll. Who deducted these ittexs or their tax returns? Give 
each year concerned. | 
12. Where are these two horses? 
13. Have the horses been turned over to Lydia M. Ander= 


son? When? By wnat authority? 


| 
l;. Who tas maintained these horses since the death of 


this decedent? Where? In what manner? | 
15. What is your relationship to Lydia M, Anderson? Kow 


long have you known her? Has sae filed suit against this estate? 


In which court, give number of case? 
| 


Submitted by 
Dover J. RUUNDI RES 


Counsel for Waring and 
Willéans 


CERTIFICATE oF SERVICE 


I hereby certify that a copy of the foregoing was mailed, 
postage prepaid, to David Huddle, Esqe, King and Nordlinger Southe 
ern Building, Washington, D. C., this day ofc0ctober, 1968. 


| 
DOVEY J. RUUNDiRnS 
Counsel for Waring and 
Williams 
1822—llth Street, N. We 
Washington, De C. 20001 
23h-1722/3 


IN TEE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


In Rez: Estate of 


JOHN R. PINKETT, JR-. Administration No. 117,108 


Deceased. 


ANSWERS TO INTERROGATORIES PROPOUNDED ON 
BEHALF OF ALVIN H. WARING AND RICHARD WILLIAMS 


1. Bobbie C. Pinkett, 
5012 North Capitol Street 
‘ Washington, D. C. 


2. 2823 12th Street, N. E. 
Washington, D. C. 


3. No formal claim filed but claim made against Estate 
for return of all funds received by reason of race horses. 
“4. Shortly after death of decedent through ner attorney. 
5. Unknown. There is no relationship Decieemacadent 
aad the said Lydia M. Anderson. 
6. dohn R. Pinkett, Jr. 
7. Unknown. Upon information and belief, no license 
| xequired. | 
8. Yes. Said income tax returns do not reflect any 
|income from race horses or any deductions for race fa relation 
| chereto. Copies of returns cannot be obtained by means of 
 tnterrogatories. 


9. Unknown. 


10. Unknown, believed to be Lydia M. Anderson. 


11. Unknown. 
12. Have been claimed. 


13. No. See answer to question number 12. 


14. See answer to number 12. 


15. No relationship. Have known her approximately four 


(4) years. No suit filed. 


Subscribed and sworn to before me this /?+, day of 


Neverfor 
Setobezx, 1968. 


yp cbbrs Yn. WEKR 
Notary P ic, D. Cc. 
My Cémmission Expires Sept. 30, 1972 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Answers to 
interrogatories was mailed, postage prepaid, to Dovey J. Roundtree 
Esquire, Counsel for Waring and Williams, 1822 llth Street, N. a7 


Washington, D. C. 20001, this day of October, 1968. 


| 
David Huddle 
419 Southern Building 

- Washington, D. C. 20005 
783-1151 | 


UNITED STATES DISTRICT SEES 
jveccs Gees 


Holding Probate a exe Sites le iny 
HO} Wy 


FOR THE DISTRICT OF COLU 


V ; 1988 f 


Ewe Biaygte iL) 


) 
) 
Estate of JOHN R. PINKETT, Jr. ) Aamine- LononBonis, 108 
)- 
) 


In re: 


Deceased. 


OBJECTIONS TO PETITION FOR AUTHORITY TO 
TRANSFER FUNDS 

J. N. SWITKES AND COMPANY by Joseph N. Switkes, a partner, 
one of the creditors of the estate of John R. Pinkett, Deceased, files 
objections to the petition for authority to transfer funds filed by Bobbie C. 
Pinkett, Administratrix of the above-entitled estate, upon the following 
grounds: 

1. Said petition contains legal conclusions which petitioner states 
of her own knowledge, however, the basis for her knowledge is not stated 
in the petition. 

2. The petition of the Administratrix nee not state the business 
relationship between the decedent and the claimant, Lydia M. Anderson. 

3. That the affidavit o& Lydia M. Anderson Contaies conclusions w 
which are Se by factual evidence. 

4. That the claimant, Lydia M. Anderson, does not state in her 
affidavit what transactions she had with the decedent prior to his death. 

5. That the affidavit of Frank Guns contains legal conclusions 
which are unsupported by factual evidence. 

6. ° That the affidavit of Morris J acobs, M.D., contains legal cone 
clusions unsupported by factual evidence. 


WHEREFORE, this creditor objects and excepts to the petition for 
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authority to transfer funds and prays this Honorable Court as follows: 


1, That said petitioner be denied authority to transfer the sum of 


$10, 055. 00 to the said Lydia M. Anderson. 


2. For such other and further relief as may be just and proper. 


Respectfully submitted, 


| 
J. N. SWITKES AND COMPANY 


_ By S. ! 
Joseph N. Switkes, 2 Partner 


- “ | 
STANLEY A, RACOOSIN ce Poet 
Attorney for Creditor “ Scene 
821 Transportation Building 


pee la) 


_—_ — 
DISTRICT-OF COLUMBIA, SS: 


¢ 


Joseph N. Switkes being first duly sworn, on oath, deposes and says: 

That he bas read the foregoing Objections to Petition for Authbrity to Transfex 

Funds by him subscribed and knows the contents thereof, and that the same is 

true of his own knowledge except as to the matters therein stated to be alleged 
upon information and belief; and that as to those matters he verily believes 

them to be truce. Belts eos So 
Y : 
. » Joseph N, Switkes: 


| | REE yea 
SUBSCRIBED and SWORN TO before me this (_ day of November, 


; Notary Public, D.C. 
: | 


CERTIFICATE OF SERVICE - 
. I 


1968. 


‘ ES eee 
| 


I hereby. certify that a copy of the foregoing Objections to Petition 
for Authority to Transfer Funds was mailed, postage prepaid, this fer aa 
day of November, 1968, to David Huddle, Esq., Attorney for Administratrix, | 
419 Southern Building, Washington, D.C. 20005, and to DeLong Harris, Esq. 
Attorney for Claimant Lydia M, Anderson, 1816 Eleventh Street, N.W.. - 
Washington, D.C. 20001. eeeatec | 


Stanley A. Racoosin 
Attorney for Creditor, 
2 SSN, Switkes aad Company 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Probate Court 
In re Estate of 
JOHN R. PINKETT, JR., Administration No. 117, 108 


Deceased 
MOTION TO DISMISS PETITION FOR AUTHORITY TO TRANSFER FUNDS 


J. N. SWITKES & COMPANY, creditor, of the captioned decedent, 
by its attorney, STANLEY A, RACOOSIN, moves the Court for an Order 
dismissing the Petition of Bobbie C. Pinkett, Administratrix, for authority 
to transfer funds, and in support thereof states as follows: 


1. The Probate Court is a tribunal of limited jurisdiction, Juris- 


diction to settle ownership of property has not been given to the Probate 


Court. 

2. Petitioner attempts to circumvent the orthodox method of claiming 
ownership to property by this action. The initial action should have been 
taken by the claimant. 

3. The Administratrix has the duty to defend the interests of the 
estate in the assets it receives where legal title is shown to be in the name 
of the decedent. The Administratrix cannot, on the basis of conclusory 
affidavits, dispose of any assets of the estate, especially where the asset 
constitutes almost one-half of the total assets of the estate. 

4. The Administratrix has an obligation to Posten claims and depose 
claimant as to why the alleged relationship arose as there may have been 
other considerations for the alleged relationship. 


5. The Administratrix is obligated to resist claims and compel 
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claimant to file suit in 2 forum where depositions can be taken to explain 


the conflict between the legal title and the rules of the Michigan Racing 


WHEREFORE, J. N. Switkes & Company, creditor of the estate of 


: 


John R. Pinkett, Jr., Deceased, respectfully prays that the petition of the 


Administratrix for authority to transfer funds be dismissed. 


Respectfully submitted, 


/s{ Stanley A. Racoosin | 
STANLEY A, RACOOSIN 
821 Transportation Building 
Washington, D.C. 20006 
DI 7-3900 | 
Attorney for J. N. Switkes & Company, 
Creditor of Estate of John R. Pinkett, J 


COMMONWEALTH OF VIRGINIA ) 


) ss: 
COUNTY OF ARLINGTON 


STANLEY A. RACOOSIN, being first duly sworn, on oath, deposes and 
szys: That he has read the foregoing Motion to Dismiss Petition for Authority 
to Transfer Funds by him subscribed, and that the matters and things therein 
stated are true to the best of his knowledge, information and belief. 


/s/ Stanley A. Racoosin 
STANLEY A, RACOOSIN, Attorney for 
/ J. N. Switkes & Company, Creditor 


SUBSCRIBED and SWORN TO before me this 4th day of March, 1969. 


js/ M. Jane Scovitie 


TD 


Notary Public | 
My Commission expires 7/10/72 
| 


Certificate of Service : 


Copies of the foregoing Motion delivered personally to David Huddle, 
Esq., Attorney for Administratrix, and to DeLong Harris, Eaq., Attorney for 
Claimant, Lydia M. Anderson, this 5th day of March, 1969. | 


Stanley A. Racoosin 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Probate Court 


In re Estate of 


JOHN R, PINKETT, IR.,. Administration No. 117, 108 


Deceased 


POINTS AND AUTHORITIES IN SUPPORT OF 
MOTION TO DISMISS PETITION FOR AUTHORITY 


TO TRANSFER FUNDS 


D. C. Code, Title 11, Section 11-522, 1961 Edition. 


Mersch, Probate Court Practice in the District of Columbia, 
2nd Edition, Sections 71-76, inclusive. 


Holzbeterlein v. Grant, et al, 117 F.2d 26. 


Jones v. Dunlop, 115 F.2d 689. 


Mersch, Probate Court Practice in the District of Columbia, 
Section 1562. 


js/ Stanley A. Racoosin 
STANLEY A. RACOOSIN 
Attorney for J. N. Switkes & Company, 
Creditor of Estate of John R. Pinkett, J 


Certificate of Service 


Copies of the foregoing Points and Authorities in Support of Motion 
lnnnexed hereto, delivered personally to David Huddle, Esq., Attorney for 
Administratrix, and to DeLong Harris, Esq.. Attorney for Claimant, Lydia 
M. Anderson, this 5th day of March, 1969. 


nD 
Stanley A. Racoosin 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


In Re: 
Estate of JOHN R. PINKETT, Jr., Administration No. 117, 108 


dec. 


Memorandum 
This matter Pome before the Court in’a rather anomalous fashion, that is, 
by a petition filed by the Administratrix of the above entitled estate to 
transfer a certain sum of money ($10,055.00), received by her from the Detroit 
| 
Race Course, Inc. representing winnings and claiming price involving two race 
horses, "Friendly Peoples" and "Maridan", to a certain named individual as the 
rightful owner thereof. Ban, 
The petitioner states specifically that she desires to transfer the money 
' in question to one Lydia M. Anderson, alleging in her petition that her husband, 
decedent, acted as a straw in the purchase of the horses in question, but that 
they were actually owned by Anderson. The estate appears to be insolvent. 
First of all, it may be said that the jurisdictional question raised 
immediately by one of the opposing parties, a creditor, to the effect ‘that the 


‘Court has no jurisdiction to resolve title to personalty sitting ds a Probate 


Court is not tenable in the light of Price et al. v. Williams et al., (U.S.C.A- 


D.C. No. 20,655, decided January 3, 1968) and the Court so holds. | 


| 
With reference to the merits, the Court holds and finds as a fact that 


there is no credible evidence of any kind to support the allegations set forth 


either in the petition or by the claimant Anderson. 
I 


With reference to the evidence of the petitioner, it is without credible 
| 


subsCsnce and the same can be said with emphasis with respect to that of the 


' claimant Anderson. The affidavits filed ia support of her claim, one by a 


lpr. Jacobs of Baltimore and another by one Guns, suffer from the Lame disability, 
| 
as do those of the witnesses Zaibolias and Patrick, called in support. No 


i | 
| documentary evidence of any character to support the claim was area The 
only evidence of a convincing character with reference to title in any one is 


| 
that the deceased registered the horses in compliance with the regulations of 


1 2/ 
the Racing Commission of the State of Michigan, as the owner of the same. 


The whole matter is so nebulous and vague that it comprises in the aggregate 
an incomprehensible melange of utter vacuity. 
The motion is denied. This memorandum may serve as findings of fact and 


conclusions of law as prescribed in the Rule and the claimant is. left, 


ii without prejudice, to whatever other remedy she might have in the circumstances 


Order accordingly. 


PLE. eee 
CSE 
Matthew F. McGuire 


United States District Judge 


March 26, 1969 


DSS 
1/ State of Michigan Rules and Regulations Governing Horse Racing, Michigan 
Racing Commission, May 1964, Section (A), 46, pel, and Section (N) $108 (w), 
pp. 29-33. 
Daily Racing Form Chart Book for May 1966, an official, private publication 
in the trade which indicates under the races at Hazel Park on May 14, 1966 
- that the horse Maridan was registered in the name of J.R.Pinkett, Jr. as 
owner, and under date of May 20, 1966, the horse Friendly Peoples was 
officially registered in the name of J.R.Pinkett, Jr., in the same capacity. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding Probate Court 
Estate of 
JOHN R. PINKETT, JR. ‘ Administration No. 117,108 
Deceased. 
ORDER 
‘@his cause came to be heard on the Petition of Bobbie C. Pinkett, 
| 
bministratrix of the estate of John R. Pinkett, Jr., for authority to transfe 
be ds; the creditors of said estate, J. N. Switkes and Company, Richard Cc. 
plliams and Alvin H. Waring, filed objections to said petition and a motion 
» dismiss said petition was filed by J. N. Switkes and Company, a creditor 
said estate; the Court having heard the evidence entered its findings of 
Rct and conclusions of law on March 26, 1969; said findings of) fact and 
bnciusions of law are incorporated herein by reference and meade a part 


breof. It is, therefore, this lst day of April , 1969, 


ADJUDGED, ORDERED and DECREED that the Petition for Authority : 


/s/ Matthew F. McGuire 
JUDGE i 


Certificate of Service 
| I certify that a copy of the foregoing Order was mailed, postage prepaid, 
o David Huddle, Esq., Southern Building, Washington, D. C. 20005; 
‘co De Long Harris, Esq., 1816 Eleventh St., N.W., Washington, D.c. 20001; 
nd to Attorney Dovey J. Roundtree, 1822 Eleventh Street, N.W., Washington, 
.¢. 20001, this 3lst day of March, 1969. 


/s/_Stanley A- Racoosin 
Stanley A. Racoosin 


_ Attorney for J. N. Switkes and 
Company, Creditor | 


ZN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


LYDIA ANDERSON, 


2823 12th Street N.E. 
Washington, D.C. 


Plaintiff 


vs. BS i o1- 49 


Civil Action No. 


“| BOBBIE C. PINKETT, 


Administratrix of the Estate of 
John R. Pinkett dr., Deceased 
5012 North Capitol Street 
Washington, D.C. 


Defendant 


"COMPLAINT 10 ESTABLISH RESULTING TRUST 

The ee Lydia Andexson states to che Court as 
follows: 

1. hat the parties hereto are citizens of the united 
States and residents of the District of Columbia. The amount 
involved in this controversy exceeds the sum of Ten Thousand 
Doliars ($10,000.00) . exclusive of interest and costs. This - 
suit is brought by Lydia Anderson in her own right as the true 
owner of the fund here in question. The Defendant, Bobbie C. 


Pinkett is sued in her capacity as Administratrix of the estate 


of John R. Pinkett Jr., Deceased in Administration Ro. 117, N 


in this Court. 

2. hat heretofore on to wit, on or proce the month of 
May 1966. the plaintife purchased from Dr. ere gacobs & one- 
half interest in the horse “Friendly Peoples" for $2,000.00 
in cash, That the title to the horse "priendly peonies* was 


placed in the deceased John R. Pinkett, or. sate acted as 


- 2= | 
“Straw Party® or agent for both Dr. Morris Jacobs and plaintife 
in the racing of the said horse at the Hazel Park Race frack 
in Michigan (Detroit Race Course Inc.) That the Plaintif£ at 
no time had any intention whatsoever of having any real or 
beneficial interest in the said horse transferred to che said 
John R. Pinkett, Jr. John R. Pinkett, Jr. paid no part of the 


costs nor did he pay any of the expenses incident to the care 
| 
and maintenance of the said horse. | 


3. That after the “claiming” or sale of the horse “Friendly 
Peoples” in the “claiming race” at the Hazel Park Race rack, 


as aforesaid, Plaintiff out of her own funds paid to Dr. Morris 


Jacobs his one-half of the "claiming" or purchase price in the 
sum of $2. SAE 00 so that Plaintiff becane the sole cae of 
the entire $4,000. 00 which had been deposited in the “ae 
oz John R. Pinkett, dr. in the office of the Racing Secretary 
at Hazel Park (Detroit Race Carse Inc.} as aforesaid. i 

4 What in May 1966 the horse “Friendly peoples" was 
entered in a “claiming race" at the Hazel Park Race Track and 
the horse was. “claimed”, or purchased, by another perty for 
the claiming price of §4,000.00. The $4,000.00 sale money was 
place@ in the account of John R. Pinkett, Jr. in the office of 
the Racing Secretary, Detroit Race Care Inc. Also deposited 
in the account were the earnings of the said horse resulting 
from the winnings or. prize monies awarded to the nominal owner 
of the horse when the horse “Friendly Peoples® finished in 


third place on one occasion and in fourth eee on another occa- 


foe | 
sion in the said race track. Ga sak 3 2. 


=a 

5. hat in May 1966 Plaintiff purchased from one Frank 
Guns, the horse "Maridan". ‘Title to the saia@ horse was taken 
in the mame of John R. Pinkett, Jr. who acted as the agent or 
"Straw Party” for the Plaintiff in the racing of the horse 
"Maridan” at the Hazel Park Race frack in Michigan. That the 
entire consideration for said horse in the sum of $5,000.00 was 
paid by Plaintiff. That plaintiff at no time had any intention 
whatsoever of causing the transfer of any real or beneficial 
interest in the~said horse to the said John R. Pinkett, Jr. 
There was an understanding and agreement between Plaintiff and 
John R.- pinkett, Jr. that he would act in the interest of 
plaintiff and race the horse “Maridan* and the horse “Friendly 
Peoples" in his name as nominal owner. While entered in the 
race at the Hazel park Race Course, the horse “Maridan“ won 
“purses”, Or was awarded “winning money” in two races and 
finished in Contention in another contest. That the “purses” 
earnings or prize money awarded by the Hazel park Race Track 
{Detroit Race Course Inc.) were placed in the account. of John R. 
pinkett, dr. in the Office of the Racing Secretary at the race 
track owned by the Detroit Race Course {Inc.. te 

6. That in addition to the payment of the entire considera~ 
tion for the.two horses "priendly Peoples” and. “Maridan". the 
Plaintiff, Lydia Anderson paid all of the fearon for the train- 
ing, care, and. maintenance of the two horses including, but not 
Limited to, the bills of vetenarians, placksmiths, and the bilis 


of the Trainer of the two horses. ‘That John R. . Pinkett, Jr. 


paid none of the expenses of the care, keeping, maintenance and 


-~4A~ 
training of the said two horses nor dia he make any determination 
or decision at any time with respect to the handling of the 

gaia two horses nor did he do or perform any act whatsoever in 
connection with his nominal ownership of the horses other than 
to permit the horses to be raced in his name. That oe pills 
for training and maintenance of the said two horses exceeded 

the sum of $6,000.00 all of which was paid by plaintité, Lydia 
Anderson. | 


7. That on date of the death of John R. Pinkett Jr. there 


was deposited in his account at the Hazel Park Race Track 
(Detroit Race Course Inc.) a fund Totaling $10,055.00 which 
actually rightfully and truthfully belonged to the plaintife, 
Lydia Anderson.. That in due course Defendant, Bobbie c. Pinkett 
was appointed and duly qualified as Administratrix of | 
of John R. Pinkett, gr, in' Administration Mo. 117,108 | 
Court. In this capacity she, the Defendant, received | 


Hazel park Race mrack $10,055.00 representing the fund accumula- 


ted in the account of John R. Pinkett, Jr. in the office of the 
Racing Secretary in the manner and under circumstances heretofore 
set forth in this complaint. ‘That the Defendant deposited the 
said fund in an account separate and Baere from other assets 
of the estate of John R. Pinkett, dr. and the Defendant: disclains 
any right, title, an@ interest in the said fund and, a : 
says that she believes the fund to be owned by the plaintifé, 
Lydia Anderson. . | 5s | 
That during his life time John R. Pinkett, ore held the 


said $10,055.00 as “Straw Party", agent, or ieplsed trustee for 
: on... | : 


—iSe— 


ightful owner thereort. 
Zhe fPrenises Considered, 


|| PLINTIFP PRAYS: 


| l. ¥For a judgment establishing an implied or resulting 


aa for the benefit of Lydia Anderson in the Ten Thousand - 
eenees Dollar ($10,055.00) fund transferred by the Secretary 


' 
| 
Lydia Anderson and that at 2ll times Lydia Anderson was the true 


. the Hazel park Race Course to the Defendant, Bobbie C. 


Pinkett.Administratrix of the estate of John R. Pinkett, 
Geceased. 


| 2. For a final order directing Defendant to pay of or 


Jr. aece 


l@eliver the said $10,055.09 fund to the Plaintiff; and, 
3. For such other and further relief as the nature of 
the case may require and as to the Court seem just and proper. 


Lydia Anderson 
District of Columbia, sz: 

Lydia Anderson, being first duly sworn according to law,. 
ion her oath deposes and says that she has read the foregoing 
Complaint by her subseribed, knows and understanés the true con- 
tents thereof, that the allegations made therein true of her own 
personel knowledge, except those matters averred therein upon 


information and belief, these she verily believes to be true. 


7 


Subscribed and swora to before me this 4/. St Gay of April 1969 


iWotary Public, D.C. 


|e & 
| < y- S//) y/, Za 1215 Eleventh Street, H.W. 


| Washington,: D.C. 20001 
COlumbia 5-7000 


| iar 
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THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


‘LYDIA’ ANDERSON J 
Plaintiff, uy 
v. ] Civil Action No. 1 
BOBBIE C. PINKETT, ] 
Administratrix of the 
Estate of John R. Pinkett, Jx.] 
. Deceased 
5012 North Capitol Street ] 
Washington, D. C. 
J 
] 


| 
MOTION FOR JUDGMENT ON THE PLEADINGS OR . THE 


Defendant. 


ALTERNATIVE FOR SUMMARY JUDGMENT 


Comes now the defendant, Bobbie C. Pinkett, as admini 
stratrix of the estate of John R. Pinkett, JXe, deceased, by her 
attorneys, King & Nordlinger, and moves that the ‘court enter 
judgment in her favor against plaintiff under F. R, Civ. P. 12(c) 
or in the alternative under F. R. Civ. P. 56 for the following 
reasons: | 

1. The Complaint sets out facts, which in the judicia 
notice of this Court constitute res judicata against plaintiff, © 
or estoppel by judgment against her, under the order of this 
Court dated April 7, 1969, in Administration. No. 117,108, in xe: 
Estate of John R. Pinkett, Jr. - 

‘ 2. Consideration of said Administration No. 117,108, 
and the Order therein, of which this Court will take jeaicial 


. : | 2 
notice show that there is no genuine issue as to any material 


fact and that defendant is entitled to a judgment as a matter of 


law. 


: 
3. And for other reasons to be made apyarent at the 


hearing hereof. 
NOROLINGER . 
AM BUILDING 
BTON, D, CG. 80008 


MOROLINGER 
AM BUILDING 


On, 0, C. 20008 


KING & NORDLINGER 


Davi e 
419 Southern Building 
Washington, D. C. 20005 
783-1151 
Attorneys for Defendant 
NOTICE 
To: De Long Harris, Esquire 
1816 Eleventh Street, N.W. 
Washington, D. C. 20001 
Attorney for Plaintiff 
Please take notice that the above Motion will be called 
to the attention of this Court at such time as you will be advised 
by the Clerk thereof. The Rules of this Court require that if 
you oppose the granting of this Motion, you shall, within five (5) 
days after service of this Motion upon you, file with the Court a 
written Statement of Points and Authorities upon which you rely, 


or else the Court may treat the Motion as conceded. 


S 


David Huddle 


. CERTIFICATE OF SERVICE 


z hereby certify that service of the foregoing Motion, 
Notice and Points and Authorities in support thereof, was made 
by mailing a copy thereof, postage prepaid, to De Long Harris, 
Esquire, 1816 Eleventh Street, N.W., Washington, D. C. 20001, 


attorney for Plaintiff, this 10th day of June, 1969. 


ey 


David Huddle 


NOROLINGER 
EARN BUILOING 


TON, 0. C, ZO00D 


ni Oifices 
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IN THE UNITED STATES DISTRICT cout ee \ AB 
FOR THE DISTRICT OF COLUMBIA ~ +, ‘Long Harris 


LYDIA ANDERSON 
Plaintiff, 


Vv. Civil Action No. 1011-69 


Administratrix of the 
Estate of John R. Pinkett, Jr. 
Deceased 


] 
] 
} 
BOBBIE C. PINKETT, J 
J 
] 
Defendant. , 


POINTS AND AUTHORITIES IN SUPPORT OF MOTION 
FOR JUDGMENT ON THE PLEADINGS OR IN THE 
ALTERNATIVE, FOR SUMMARY JUDGMENT 


The above-entitled cause was instituted by plaintiff 


to recover the sum of Ten Thousand Fifty-Five Dollars ($10,055) 


. from defendant, alleged to be money held by aarenaane in her’ 


capacity as administratrix belonging to plasntiff. A Petition fox 
Authority to Transfer Funds, dealing with the identical funds, was 
filed by defendant in Administration No. 117,108 in this Court 
entitled In Re: Estate of John R. Pinkett, Jr. after hearing, 
said Petition was denied by this Court by Order daced April l, 


1969.. Reference to said Petition for Authority to Transfer Funds 


Memorandum Opinion and Order therein, all in said Administration 
No. 117, 108, of which this Court will take judicial notice, estab 
lishes that plaintiff has no justifiable claim here. Plaintiff 
raises no issues herein that have not already been’ ‘decided by 
this Court in said Administration No. 117,1087 : 
While the Order of this Court in said agninistration 
No. 117,108 does decree that the Petition for Authority to Transf¢ 
Funds is denied without prejudice, and while in the Memorandum 
of Opinion, the Court concluded by saying “claimant (plaintiff 


herein) is left without prejudice, to what other remedies she 


SN 
| 


might have in the circumstances," it is respectfully urged that 


this language does not entitle plaintiff to pursue in another 


hearing the same relief sought in said Administration No. 117,108. 


It is maintained that said language is intended to permit a plain- 


tiff to seek another remedy as for example, to assert a claim 

against the administratrix for funds expended to feed and/or 

stable and/or train the horses involved in the controversy. 
See 30 Am Jur 2d, Judgments, Sec. 371, p. 411: 


"It is a fundamental principle of jurispru- 
dence that material facts or questions which 
were in issue in a former action, and were 
there admitted or judicially determined, are 
conclusively settled by a judgment rendered 
therein, and that such facts or questions be- 
come res judicata and may not again be litigated 
in a subsequent action between the same parties. 
or. their priviss, regardless of the form the 
——“issue may take in the subsequent action, whether 
the subsequent action involves the same or a 
@ifferent form of proceeding, or whether wre 
second action is upon the same or a different 
cause of action, subject matter, claim or demand 
as the earlier action. In such cases, it is also 
immaterial that the two actions are based on aif- 
ferent grounds, or tried on different theories, 
or instituted for different purposes and seek 
different relief." 


See also, 30 Am Jur 2a, Judgments, Sec. 312, pe 364: 


"The rule of conclusiveness of judgments is 
applicable to judgments rendered by a county 
judge, or by a Probate Court, a judgment of 
which, while such Court is acting within the 
authority conferred upon it by law, is as con- 
clusive as the judgments of any other court." 


It is clear that this Court may take judicial notice 


of its own records: Fletcher v. Evening Star Newspaper Co., 77 
U.S. App. D. C. 99, 133 F.2d. 395 (1942), where the Court said: 


_"[1] The controlling question raised on 
this ‘appeal is whether a lower court, on 
a motion made for summary judgment, and in 
determining that there is no genuine issue 
as to any material fact, can take judicial 
notice of its own records in concluding the 
issue thus raised. 


, 
eee We take this to be too well settled 
to be seriously questioned. (Citations 
omitted.) 
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| 
Not only that, but it is settled law 
that the court may take judicial notice of 
other cases including the same subject mat- 
ter or questions of a related nature between 
the same parties. (Citations omitted.) | 


[2] Nor is there anything in the conten- 
tion that a motion for summary judgment | 

must be accompanied by supporting affi- | 
davits. (Federal Rules of Civil Procedure 
Rule 56, U.S.C.A. Tit. 28, following Section 
723c.) The Rule does not make such mandbtory 
Reynolds v. Needle, 77 U.S. App- D.C. 53, 132 
F.2d 161, decided December 14, 1942). 


Accordingly, the Motion herein for judgment for 
defendant should be granted. 


Respectfully submitted, 


KING & NORDLINGER 


By 
Davia Huddle. 
419 Southern Building 
Washington, D. C. 20005 
783-1151 
Attorneys for Defendant 
| 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LYDIA ANDERSON % 
Plaintiff 
SOBRIE C, PINKETT, 
Administratrix of the Estate of 
John R. Pinkett, Jz., Deccased 2 
Defendant 
OPPOSITION TO MOTION FOR JUDGMENT 


ON PLEADINGS AND OPPOSITION TO MO- 
TION FOR SUMMARY JUDGMENT 


Plaintiff Lydia Anderson opposes defendant's Motion For Judgment On 


The Pleadings, or in the siternstive, Motion For Summary Judgment, and, 


for cause therefor, respectiully; shows unto this Honorable Court the following: 


POINTS AND AUTHORITIES 
b 

Plaintiff notes that most of the authorities quoted by defendant in hor 
Points and Authorities havs to do with the proposition that a Motion For 
Summary Judgment may be filed without supporting affidavits. Rule 56, 
Federal Rules of Civil Procedure, plainly states that this may de done 50, 
of course, plaintiff concedes that a motion for summary judgment may be 
filed without supporting affidavit. Plaintiff sets forth, however, that, other 
than the subject unvezificd motion, no responsive pleading bas been Med by 
defendant, This is important because, although defendant has the right to 
Site 2 motion for summary judgment without supporting affidavits, in view of 
the fect thet she refers to her verified petition filed in Administration No. 
317, 108 which said petition sdmits the essential allegations contained in the 
complaint herein, it would appear tat in the face of the precise and definite 
ellegations made in the complaint herein that the defendant would be forced, 
required, and, indeed, compelled to comply with Local Rule 9h) which said 
rule of this Honorable Court requires litigants secking summary judgments 
to file a statement 23 to the material fects which such parties contend there 


exist no material issucs, Doefendsnt bas not complied with the requizements 


-¥, 


of Local Rule 9{h), Moreover, since no verified pleading has been filed by 
the dcfondant in this cause and since the defendant refers ta ber vorified 

petition filed in Administration No, 127,103 it might appear to the Court that 
if summary judgment were to be granted in this cause, summary judgment 
okeuld bo granted to the plaintiff, ! 


2 


Defendant's motion for judgment ona the pleadings cannot be granted 
and must be denied by the plain wording of Rule 12(c), Federal Rules of 
Civil Procedure, providing that such 2 motion cannot be properly filed ox 
considered until "After tic pleadines arc closed, » .™. Coztainly the pleadings 


in the subject cause of action axc not closed without the filing of 2% respoasive 


pleading other than the subject motion by the defendant, 
3. | 
The essential thrust of defencant’s motions is that the action of this 
Court in this Administration No, 117,108, In Re "Estate of John R. Pinkett, 
Sr." in this Order dated April 3, 1959, operates es res adindicats as to the 
matters complained of in this complaint. In answer to that contention plaintiff 
cays that a simple exemination of the April 1, 1969 Order of this Court will 
reveal that the Order was entered "WITHOUT PREJUDICE”, Moreover, the 
Memorandum on which the Order is based Ukewise is, perhaps, explicit, in 
thet {t says “the claimant is left, without prejudice, to whatevez remedy she 
might have under the circumetznces". There is, Cicrefore, absolutely nothing 
pon which to base any contention of res adjudicate.. | 
4 


Defendant scoks to set up 2 ruling on an_ex parte petition filed by her, 
and denied in such ruling, as being the basis of the claimed res adjudicats 
when, although plaintiff provided dofendant with certain evidesce and atticavits 
in connection with the ex pazte petition filed in Administration No. 127, 108, 
3¢ ds to be noted, and is more than of passing significance, (1) | Plaintiff 
Lydia Anderson was not officially served with any copy of the Piakett Petition 
nor was she required to file any answer or responsive pleading thereto, nor 
in fact id she ever file any pleading whatsoever in Administration No. 117,103, 


| -WY2- 


True enough, herceounsel participates vigoroucly in the hearing on the mot 


of the Administzatrix, Bobbis C. Pinkett in Administration No. 117, 103 bu 
the fact remains that the only responsive plesd ng Hled therete were pleads 
it be said that because Lydia Ander: 


of creditors opposing the petition. Can 
the action sought 


was not required to file 2 responsive pleacing and becouse 


affixmatively by the Aeministratrix was favorable to her can do, by any 


secluded from having her full aay in Court"? 
1312 of the Code of Laws for the 


stretch of the imagination, p 
Plaintiff says that Title 20, Section 
District of Columbic (1967 o¢.} supports her position and, as well, the 
opinions in the following casess 


1, Melero ve Mezzanotts, 352 F. 24 720 (App. D.C. 1965} 


2, Bvansv. Choztwood, 329 F.22 593 
3, U.S. ve Cohen 263 F.20 465, 469 
Sheets, 92 Fe2a 527, 520 


4, Clawans v. 


5, Minigzo ve Hutchins, 43 App. D.C. 327. 


Se 
Pursuant to Rulc 9{h) of the Local United States Distzict Court Rulc: 


plaintiff Lydia Anderson mekes the following "seaterment of genuine issues 


1. Did John R. Pinkett, Srey Eeccased, hold the record title to the 


eoples"™ and tyroridon"? as the constructive trustes of 


| horsss “Fsicadly P 

Lydia Anderson on ézte of his death. 
2. Was Lydia Anderson the equitable owner of the horses "Friend 

of the desth of John R, Pinkett, Jt. 

date of his death own or possess &: 

ses and the earnings of the afore 


¢ at the Hazel Park Race T3 


Peoples” and "raridan” on date 

3, DidJohn R. Pinkett, Jr. on 
interest whatsocyer in the aforesaid hor 
horses as depositec in on 2ccount in his nam 


{Detroit Reco Course, Inc.}? 


Attorney for > 

ISl6 Eleventh Street, No We 
Washington, D. G 20002 
COtumbi2 5-7009 


3 ’ 2 


Be 38 


ack 


CERTIFICATE OF SERVICE 


prepaid, to David Eaddlo, Eaquire, Southera 3; 
his let day of July, 1969. é 


I certify that a copy of the forcsoing Memorandum was mailed, postage 
ding, W De Cos 


| 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LYDIA ANDERSON 


_ Plaintifé, 


Vv ‘Civil Action No. 1011-69 


BOBBIE C. PINKETT, ¥ 
Administratrix of the Estate 
of John R. Pinkett, Jr., 


Deceased. 


Defendant. 


STATEMENT OF MATERIAL FACTS UNDER RULE 9 (h) 
OF THE RULES OF THIS COURT IN SUPPORT OF MOTION 
OF DEFENDANT FOR SUMMARY JUDGMENT 


__.___COOF._DEFENDAN, es eee 
1. In Administration Number 117,108 in this Court, 
Gefendant, as Adninistratrix of the Estate of John R. Pinkett, 
Jx., filed a petition for Authority to Transfer to one Lydia 
Anderson the sum of $10,055.00, representing winnings and 


claiming price of two race horses, "Friendly Peoples", and 
"Miradan”. 8 

2. at the hearing on said Petition in Administration 
Number 117,108, counsel for Petitioner therein, defendant herein, 
informed the Court that Petitioner considered herself a mere 
stakeholder, and requested permission from the Court to have 
the case for Petitioner conducted by plaintiff herein, Lydia 
Anderson. Thereafter, the Court having granted permission so 
the case-for Petitioner therein was conducted by the said 


to do, 


Lydia Anderson through her counsel, DeLong Harris, Esquire. At 


said hearing plaintiff herein called witnesses, testified 


‘herself, introduced evidence, and submitted a Memorandum of 
Law Oltces 


eer ie 


Authorities in Support of her Position. 


De Long Harris = 


3. The Court in a Memorandum. Opinion in said 
Administration Number, held that there wae no credible evidence 
of any kind to support the allegations set forth either in the 
Petition or by plaintiff herein. Thus, The Court denied the 


Petition for the Transfer of said funds, although plaintiff 


herein was left “without prejudice, to whatever other remedies 
she might have in the pat comeencese 

4. The relief sought in the instant case is 
identical to the relief sought in said Petition, that is, the 
transfer by defendant as Administratrix to said Lydia Anderson, 
| 


plaintiff herein, of said sum of $10,055.00. 


KING & NORDLINGER, Sf: 


en ip Be 


David Huddle, 
419 Sontnese Butldsog 
Washington, D.C. (20005 
783-1151 

Attorneys for Defendant 


| 
_. CERTIFICATE OF SERVICE 


I hereby certify that service of the foregoing 
| 


Statement of Material Facts Under Rule 9(h) of the Rules of 


this Court in Support of Motion of Defendant for Summary 
Judgment, was made by mailing a copy thereof, postage prepaid, 
to DeLong Harris, Esquire, 1816 Eleventh Street, N. We, 
Washington, D.c. 20001, Attorney for Plaintiff, this 3rd day 


of October, 1969. aise ; 


& NOROLINGER 
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BOBBIE G.’ PINKETT, Si tle 


: pleadtnes, or in the alternative, for summary judgment. 

Executrix' “decedent anes acted as a straw in the purchase of certain 
“monies. on the sale of same should not ‘have gone into decedent's estate. 
ue hearing in Adm. No. 117108 genyane transfer: oe the said monies to the 
Seale ‘in iezsposite of the matter ‘Snitially, i. en) in Adm. 117108, the Court 
held. in its denial of motion of transfer, the’ same was without prejudice and 

plaincise ‘was Toft to whatever other remedy ‘oh night have in the circum= 


“stances. This’ is ‘not to. say, : however, that she ‘might: merely re-title a 


: ‘matter, ‘previously decided See rather requires an’ ‘affirmative showsne of new 


é ‘and substantial ‘evidence. “this was “not done. | ee Ht 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


INDIA ANDERSON, °F 


plaintiff, : 
ove a “re -sgs Civil No. ‘1011-69 
Ut : ‘Defendant.* : 


Memorandum 
‘This is a complaint to establish a SES trust.’ The case comes 


“before. the ‘Court at this juncture on defendant's secretions for judgment on the 
“The gist of the complaint is that the plaintiff cee that the 
_ property and it was actually owned by plaintiff,, and: that the resultant 


‘Tn opposition, defendant maintains that an onder of the Court after 


“said ‘estate acts as res judicata or cecoreer against the same. It might be 


complaint 80 as ‘to qualify it as a remedial alternative and re-litigate a 


a ‘The Court ‘finds that the. ‘evidence proffered after interrogation by it 


“fails to add anything of a significant character which would warrant a change 


a ESE daa SpA A aD 


indings and that the present’ action morely parallels the relief sought 


Se ee 


tee therefore holds that the piaintifé 46 ‘barred by collateral 


: “estoppel, cand holds,’ further, t ‘that the prior aajudteation 48 8 ‘complete bar 


to. ‘the present proceeding. 


“Adeneteal to. the gssce previously resolved. “therefore, since ‘nothing new 


i 


has ‘been » proffered, the’ prior Sudgnent 4 is 5 binding. on, ‘the: partes, 
ysis se 


"MATTHEW F, McGUIRE' |! 
Waited, stares District. Judge. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LYDIA ANDERSON 
plaintifé, 


v. Civil Action No. 1011-69 


ROBBIE C. PINKETT, 
administratrix of the Estate 
of John R. Pinkett, Jr., 
Deceased. 


wewowvovovevevevrwwwn” 


Defendant. 


ORDER 
Upon Goletderationios the Motion of Defendant for 
Judgment on the Pleadings, or in the Alternative, for Summary 
Judgment, the Points and Authorities in Support Thereof, the 
Points and Authorities in Opposition Thereto, the Statement of 
Material Facts Under Rule 9(h), and after oral arguments 
thereon, it is by the Court this 20th day of November, 1969 


ORDERED, that said Motion of defendant be, and the 


same hereby is, granted. 


/s/ Matthew F. McGuire 


JUDGE 


CERTIFICATE OF SERVICE 


vis... 


I certify that a copy of the foregoing Order was mailed, 


postage prepaid, to DeLong Harris, Esquire, Attorney for Plaintiff, 


1816 llth street, N.W., Washington, D.c. 20001, this 13th day of 


November, 1969. 


/s/ David Huddle 
David Huddle 


ec Attorney for Defendant 
’ 


Brief for Appellant 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,977 


LYDIA ANDERSON, 
Appellant, 
ve 


BOBBIE C.-PINKETT, . 
Administratrix of the Estate of 
John R. Pinkett, Jre, deceased, 


Appellee. 


ee, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA ‘ 


United States Court of Appeals 


for the District of Columbia Circuit 


FILED =JUN 29 1970 


Nathan OSeubious 
CLERK De Long Harris 
Counsel for Appellant 
1816 Eleventh Street, N.~ 
- Washington, D. C. 20001 
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DOES THE PROBATE COURT OF THE DISTRICT OF COLUMBIA 


HAVE JURISDICTION TO TRY TITLE TO PERSONAL PROPERTY?: 


Ir. 


IS AN ORDER OF THE PROBATE COURT ENTERED “WITHOUT 


PREJUDICE"A FINAL ORDER SUCH THAT: 


A. IT MAY BE APPEALED? 


B. IT CAN BE THE BASIS OF RES JUDICATA? 


c. IT CAN BE THE BASIS OF COLLATERAL ESTOPPEL? 


Tit. 


IS IT PROPER FOR A DISTRICT COURT JUDGE IN A CIVIL | 
PROCEEDING TO INTERPRET HIS OWN PRIOR “WITHOUT PREJUDICE 
ORDER" IN A PROBATE PROCEEDING IN SUCH A WAY AS TO GIVE 


TO If THE EFFECT OF A FINAL ORDER? Hl 


i 
” 


WHERE AN ADMINISTRATRIX WHO DISCLAIMS OWNERSHIP OF a FUND 


PETITIONS THE PROBATE COURT TO TRANSFER THAT FUND TO A 
CLAIMANT AND THE CLAIMANT PARTICIPATES IN THE HEARING UPON 
THE PETITION DOES THE RULING OF THE PROBATE COURT OPERATE 
AS RES JUDICATA OF THE ISSUE OF THE OWNERSHIP OF THE FUND 
WHEN THE CLAIMANT THEREAFTER FILES A CLAIM TO ESTABLISH A 
RESULTING TRUST IN SAID FUND? : | 


*This case has never been before This Honorable Court. 


3. 


Wy 


REFERENCES TO RULINGS 


I. 


Memorandum Opinion of Judge McGuire in Administration No. 


117,108 denying Administratrix' Petition to Transfer Funds 
Without Prejudice dated March 26, 1969. 
In Re: : 
Estate of JOHN R. PINKETT, Jr.,: Administration No. 117,108 
dec. : 
Memorandum 

This matter came before the Court in a rather anomalous 
fashion, that is, by a petition filed by the Administratrix 
of the above entitled estate to transfer a certain sum of 
money ($10,055.00), received by her from the Detroit Race 
Course, Inc. representing winnings and claiming price involving 
two race horses, "Friendly Peoples" and "Maridan", to a certain 
named individual as the rightful owner thereof. 

The petitioner states specifically that she desires to 
transfer the money in question to one Lydia M. Anderson, 
alleging in her petition that her husband, decedent, acted 
as a straw in the purchase of the horses in question, but that 
they were. actually owned by Anderson. The estate appears to 


be insolvent. 


Pirst of all, it may be said that the jurisdictional 


4. 


question raised immediately by one of the opposing parties, a 
creditor, to the effect that the Court has no jociediction to 
ie 
resolve title to personalty sitting as a Probate court is not. 
tenable in the light of Price et al. v. Williams et al., 
(U.S.C.A.D.C. No. 20,655, decided January 3, 1968) and the Court 
| 
so holds. j , 
With reference to the merits, the Court holds and finds 
as a fact that there is no credible evidence of any kind to 
support the allegations set forth either in the petition or by. 
the claimant Anderson. = ‘ 
3 
With reference to the evidence of the petitioner, it is 
without credible substance and the same can be said with en- 
phasi's with respect to that of the claimant Anderson. The affi- 
davits filed in support of her claim, one by a Dr. gacobs of 
Baltimore and another by one Guns, suffer from che ‘senne dis— 


ability, as do those of the witnesses Zarbolias and Patrick, 
. » ! 
called in support. No documentary evidence of any character to 


support the claim was presented. The only evidence of a con- 


vincing character with reference to title in any one is that the 


deceased registered the horses in compliance’ with the regulations. 
ne eee 

of the Racing Commission of the State of Michigan,~/ as the 

owner of the eae The whole matter is so nebulous and vague 


that it comprises in the aggregate an’ incomprehensible melange 


of utter vacuity. 


The motion is denied. This memorandum may serve as findings 
of fact and conclusions of law as prescribed in the Rule and the 
claimant is left, without prejudice, to whatever other remedy she 
might have in the circumstances. 


Order accordingly. 


/S/ Matthew F. McGuire 
Matthew F. McGuire 


United States District Judge 


March 26, 1969 


T/ State of Michigan Rules and Regulations Governing Horse 
Racing, Michigan Racing Commission, May 1964, Section (A), 

par. 6, p.l, and Section (N), Par. 108(w), pp. 29-33. 

2/ Daily Racing Form Chart Book for May 1966, an official, 
private publication in the trade which indicates under 
the races at’ Hazel Park on May 14, 1966 that the horse 
Maridan was registered in the name of J. R. Pinkett, Jr. 
as owner, and under date of May 20, 1966, the horse 
Friendly Peoples was officially registered ini the name of 
J. R. Pinkett, Jr., in the same capacity. 


It. . 
ORDER of Judge McGuire denying Petition of Administratrix 
to Transfer Funds Without Prejudice.dated April 1, 1969. 
In re: Estate of ) 
JOHN R. PINKETT, JR. ) Administration No. 117,108 


Deceased. ) 


ORDER 


This cause came to be heard on the Petition of Bobbie Ce. 


Pinkett, Administratrix of the estate of John R. Pinkett, Sle, 


for authority to transfer funds; the creditors of said estate, 
: ; 
J. N. Switkes and Company, Richard C. Williams and Alvin H. 
ci 
Waring, filed objections to said petition anda motion to dis- 


miss said petition was filed by J. N. Switkes and Company, a 


creditor of said estate; the Court having heard the evidence. 
entered its findings of fact and conclusions of law on Maxch 
26, 1969; said findings of fact and conclusions of law are: in- 
corporated herein by reference and made a part hereof. It is, 


therefore, this lst day of April, 1969, 


ADJUDGED, ORDERED and DECREED that the Petition for Autho—_ 


rity to Transfer Funds is denied, without prejudice. 


/S{_ Matthew F. McGuire 
JUDGE. 


IIr. ~ 
Memorandum Opinion of Judge McGuire granting Motion for Summary. 
Judgment in Civil Action No. 1011-69 against Lydia Anderson 
dated October 31, 1969. : | 
LYDIA ANDERSON, 
Plaintif£ 

Ve. | . Civil No. 

BOBBIE c, PINKETT, 


Defendant 


Memorandum 

This is a complaint to establish a resulting trust. The 
case comes before the Court at this juncture on defendant's 
motion for judgment on the pleadings, or in the alternative, 
for summary judgment. 

The gist of the complaint is that the Plaintiff alleges 
that the Executrix' decedent merely acted as a straw in the 
purchase of certain property and it was actually owned by 
Plaintiff, and that the resultant monies on the sale of same 
should not have gone into decedent's estate. 

In opposition, defendant maintains that an order of the 
Court after full hearing in Adm. No. 117108 denying transfer 
of the said monies to the said estate acts as res judicata or 
estoppel against the same. It might be said, in disposing of 
the matter initially, i.e., in Adm. 117108, the Court held in 
its denial of motion of transfer, the same was without preju- 
dice and plaintiff was left to whatever other remedy she might 
have in the circumstances. This is not to say, however, that 
she might merely re-title a complaint so as to qualify it as 


a remedial alternative and re-litigate a matter previously 


decided but rather requires an affirmative showing of new and 


substantial evidence. This was not done. 
The Court finds that the evidence proffered after inter- 


rogation by it fails to add anything of a significant character 


8. 


which would warrant a change in the findings and that the present 
action merely parallels the relief sought previously and re- 
litigates the same issue in the previous proceeding. | 

it therefore holds that the plaintiff is barred by colla— 
teral estoppel, and holds, further, that the prior adjudication 
is a complete bar to the present proceeding. , 

Additionally, the defense of res judicata is properly 
interposed, for the nature of the present action, as has been 
said, is in essence identical to the issue previously resolved. 

| 

Therefore, since nothing new has been proffered, the prior judg— 


ment is binding on the parties, for the reason stated. See Adm. 


No. 117108 and the Court's memorandum in that proceeding dated 
| 


March 26, 1969, which is herein incorporated by reference. 


Judgment for defendant. Order accordingly. 


/s/ Matthew F. McGuire 
Matthew F. McGuire 
United States: District Judge 
October 31, 1969 mae 
Iv. in | 
ORDER of Judge McGuire granting Defendant Administratrix' ~ 
Motion for Summary Judgment in Civil Action No. 1011-69 dated 


November 20, 1969. 


LYDIA ANDERSON 
Plaintiff 


Ve Civil Action No. 1011-69 

BOBBIE C. PINKETT, 
Administratrix of the Estate 
of John R. Pinkett, Jr., 
Deceased. 


wewevuvvuvvvwevwvuevewns 


Defendant. 
ORDER 

Upon consideration of the Motion of Defendant for Judgment 
on the Pleadings, or in the Alternative, for Summary Judgment, 
the Points and Authorities in Support Thereof, the Points and 
Authorities in Opposition Thereto, the Statement of Material 
Facts Under Rule 9(h), and after oral arguments thereon, it is 
by the Court this 20th day of November, 1969 


ORDERED, that said Motion of defendant be, and the same_ 


hereby is, granted. 


/s/_ Matthew _F. McGuire 
JUDGE 


STATEMENT OF THE CASE i 
The Appellee Bobbie C. Pinkett, widow and administratrix 
of the estate of John R. Pinkett, Jr., deceased in Administra- 
tion No. 117,108 petitioned the Court for authority to transfer 


a fund, ($10,055.00) to the appellant Lydia Anderson. She set 


forth in the petition that the fund was not owned by the estate 


but actually belonged to Lydia Anderson by reason of the fact 


that the fund represented proceeds of the sale of one" race horse 


and the earnings of that horse and another race horse which was 
| 


transferred to the estate by Hazel Park Race Track since the 


fund was held in name of John R. Pinkett, Jr., decedent. The 


petition set forth was that title to the said horses was in the 


name of deceased as a straw party and deceased had no beneficial 


interest or ownership in said horse and that the horses had be- 
longed to, and the fund belonged to, Lydia Anderson. 

‘Filed in the Administration case was the affidavit of Morris 
Jacobs, M.D. relating facts concerning the acquisition of the 
race horse "Friendly Peoples" by nye Anderson in that he owned 
the said horse and sold a one-half interest therein to Mrs. 
AA after the horse had been "claimed" ina claiming race 
for $4,000.00 while being run in the name of decedent John R. 
EES! Jr., as a straw for Mrs. Anderson, Dr. Jacobs was paid 
his ene staae of the claiming price by urs. Anderson. 


ll. 


The affidavit of one, ae Guns indicated that he sold 
the horse to Lydia Anderson who paid the consideration therefore 
and that title was taken in the name of John R. Pinkett, Jr., as 
a straw. 

The affidavit of the claimant, Lydia Anderson, recited facts 
and circumstances of her acquisition of both horses in question 
and how title to both horses was held in the name of John R. 
Pinkett, Jr., decedent, and saying that the deceased John R. 
Pinkett, Jr., had no interest in said fund and same belonged to 
her exclusively. 

Administratrix, Bobbie C. Pinkett, served a copy of the 
petition upon 58 creditors, it being an insolvent estate. of 
the 58 creditors, two, Alvin H. Waring and Richard Williams, 
neon ea by Attorney Dovey J. Roundtree and a third, J. N. 
Switkes and Company, represented by Attorney Stanley Racoosin, 
filed opposition to the petition to transfer. 


At a hearing on the petition presided over by Judge McGuire 


sitting as a Probate Court, Attorney Stanley Racoosin filed in 


open court a Motion To Dismiss the proceeding upon the ground 
that the Probate Court had no authority to try the title to 
property. Judge McGuire reserved ruling on the Motion until 
later in the hearing, at which time he denied the Motign To 


Dismiss. — 


At the hearing, Counsel for Appellant, Lydia Anderson, 


actively participated, called wtinesses, and conducted exami-— 


nations after having been granted leave to do so by the Judge 


upon the request of David Huddle, Attorney for the Administratrix. 


| 
After the hearing, Judge McGuire filed a Memorandum Opinion in 


which he denied the petition of the Administratrix saying, “the 


claimant is left, without prejudice, to whatever remedy we might 


have in the circumstances". 


| 
Based upon the aforesaid Memorandum, on April 1, 1969, 


Judge McGuire signed an Order wherein it was, "ADJUDGED, ORDERED. 


and DECREED that the petition for authority to SS funds 

is denied, without prejudice". Less than three weeks later, 

Lydia Anderson, believing that a remedy she, had in the circum— 

stances was the filing of a Complaint To Establish a Resulting 

Trust, on April 21, 1969 filed such a complaint against Bobbie 
| 


C. Pinkett, the Administratrix of the estate of Jobn R. Pinkett, 


Sr., deceased, Civil Action No. 1011-69. After service of the 
complaint upon the defendant Administratrix, Bobbie c. Pinkett, 
May 12, 1969, she requested and was granted continuances for 
the purpose of filing a responsive pleading and on June 10, 
1969 filed a Motion for Judgment on the Pleadings or in the 
Alternative for Summary Judgment. For some reason the Motion 
was not set for hearing until September 9, 1969, before Judge 


pratt in the District Court. It was thereafter continued to 
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be heard on October 1, 1969 before Judge McGuire. Over the 
objection for Counsel for Lydia Anderson, Judge McGuire con- 


tinued the Motion for Hearing to October 22, 1969 because 


Counsel for Bobbie Cc. Pinkett had not filed the requisite 


statement of material facts required under District Court 
Local Rule No. 9(h). The Motion for Judgment on the Plead- 
ings or in the Alternative for Summary Judgment contended 
that the entire matter was res judicata because of.the prior 
ruling by Judge McGuire in the Probate case wherein Judge 
McGuire had denied the petition to transfer funds. At the 
_Brief Hearing on the Motion, the Court inquired of Counsel 
for Lydia Anderson as to what evidence he proposed to intro- 
duce “in a new suit, so to speak?” Counsel for Mrs. Anderson 
indicated his intention to produce the Chrysler official, 
Frank Guns from Detroit and Dr. Morris Jacobs, the men who 
actually sold the horses to Lydia Anderson. Counsel for Mrs. 
Anderson also pointed out to the Court that Lydia anderson 
could not appeal the prior ruling. The Court agreed, saying 
"you could not go to the Court of Appeals because you weren't 
the moving party". (Motion Tr. 10/22/69 Pg. 7) 

On November 3, 1969, there was filed a Memorandum 
Opinion by Judge McGuire holding that Plaintiff Lydia Anderson 
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was pare by collateral estoppel and that the defense of res 
judicata was properly interposed. There followed on November 20, 
1969 the Order of Judge McGuire granting the Motion or Judgment 
on the Pleadings or in the Alternative for Summary Judgment. 


| 
This appeal -followed. 


Statement of Facts 
In Administration No. 117,108 of the petition of Bobbie C. 
pinkett, Administratrix of the estate of John R. Pinkett, JLe, 
deceased, alleged under oath, "As shown by the First and Bees 
Accounts heretofore filed herein, said need ee is holding 
the sum of Ten Thousand Fifty-Five Dollars ($10,055) received 
| 
by her from the Detroit Race Course, Inc. representing winnings 
| 
and claiming price of two race horses, "Priendly peoples" and 
| 
"Miradan." As set forth in said accounts, title to said horses 
is in the name of the decedent as a straw party, and decedent 
had no beneficial interest ox ownership in the horses. Peti- 
tioner knows of her own knowledge that said decedent had no 
title to said horses and held the same as a straw y= 
The petition generally set forth that she believed the affi- 
davit of Lydia Anderson which was attached to the petition 
and that she knew that her husband had had business relations 


with Mrs. Lydia Anderson, (Adm.Rec. 1) 
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The affidavit of Lydia Anderson attached to the petition 


as an exhibit set forth in Paragraph Two (2): "That on date 

of the death of John R. Pinkett, Jr., there was ostensibly due 
to John R. Pinkett, Jr., Deceased, approximately $10,000.00 

in his account with Hazel Park Race Track in Detroit, Michigan. 
The said money resulted from $4,000.00 being placed in his 
account by reason of the "claim: (sale) of a horse "Friendly 
Peoples" owned by affiant in the name of John R. Pinkett, Jr. 
and was credited to the account of John R. Pinkett, Jr. The 
remainder of the money resulted from.purses awarded to the 
horse "Miradan" also owned by affiant in the name of John R. 


Pinkett, Jr. (Adm.Rec.2) 


At the beginning of the Hearing on the petition for 
Authority to Transfer Funds, in open court, Counsel for 
the Creditor, J. N. Switkes, filed a Motion To Dismiss petition 
for Authority to Transfer Punds upon the ground that the Probate 
Court has no jurisdiction to try and determine ownership of 


property. (Adm.Rec.6) 


Ruling on the Motion to dismiss was deferred until 
| 
midway the hearing at which time the trial Court, Judge 
| 
| 
McGuire ruled that the Motion to dismiss must be denied and 


i 
that the Probate Court did in fact have juxisdiction;to try 


title to property. 


The affidavit of Morris Jacobs, M. D. , filed in the 
proceeding set forth that affiant sold to Lydia Anderson 
a half interest in a horse, "Friendly Peoples" for $2,000.00 
and that he and Lydia Anderson ran their jointly cuned horse 
in the name of John R. Pinkett, Jr., deceased as a straw party 
and that when the horse was claimed while John R. Pinkett, Jr. 
still held the title the $4,000.00 claiming price was placed 

| 

in the straw's account at the Hazel Park Race course and that 


Mrs. Lydia Anderson paid unto him, Dr. Jacobs, his nalé of the 
proceeds, $2,000.00 such that the $4,000.00 held by the race 
track in the name of John R. Pinkett, Jr. was held by it only 
as agent or straw party for Mrs. Anderson. (adm.Rec-3) 

The affidavit of Frank Guns filed in this proceeding set 
forth that affiant formerly owned a horse, "Maridan" and that 
he sold this horse in May 1966 to Lydia Anderson who took title 
in the name of a straw party John R. Pinkett, Jr. who acted 
ony, in the capacity of “agent" or "straw party". | 


5 
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At the hearing of the Motion To Dismiss the Petition, Mr. 
Huddle, Counsel for the Administratrix, requested of the Court: 


“inasmuch as the estate is, in effect, the stake holder and 


also Lydia Anderson, would the Court entertain....have Mr. 


De Long Harris who represents Mrs. Anderson present the evi- 
dence?" The Court replied, "that is alright". (AdmTfr.-7) 

On the witness stand Mrs. Bobbie C. Pinkett, the Adminis-" 
tratrix, testified that she was the widow of the decedent John 
R. Pinkett, Jr.; that she was acquainted with his business 
affairs; that her husband was not the owner of the horses in 
question; that the money received by the estate from the Hazel 
Park Race Course did not belong to the decedent; that the money 
belonged to Lydia Anderson; that Lydia Anderson had telephoned 
her after the death of her husband concerning the existence of 
the fund at the Hazel Park Race Course in the name of John R. 
Pinkett, Jr., and that thereafter Mr. John Shorter, Attorney for 
Mrs: Anderson had telephoned her and also her Attorney, Mr. 
David Huddle to discuss the matter of Mrs. Anderson's money 
held by her husband as a straw. (Adm.Tr.7-13) 

Mrs. Pinkett testified further that her husband had told 
her about the horses; that she and her husband were living 
together and had a 10 month old son at the time of his death; 
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that she had previously met Mrs. Anderson and knew of the 
; 


fact that she had had horse’ or business transactions with 
| 


her husband; that Mrs. Pinkett worked eight hours a day in 


the Recreation Department; that her husband did travel to the 


Hazel Park Race Course on an occasion to transact business for 
a friend, Mrs. Anderson. (Adm. Tr.17-26) 


Mr. David Huddle, Attorney for the estate of gohn R. 
Pinkett, Jr., deceased testified that no mention of the fund 
in question and the horses in question was made in the original 
petition for letters of Administration; that the existence of 
the horses and the fund at the Hazel Park Race course first 

e 
came to his attention as the result of a telephone call from 
Attorney John Shorter and that after receiving the fund in 
November 1966 he caused to be deposited into a separate bank 
account for the estate because he had ascertained from the 
Administratrix, Mrs. Bobbie C. Pinkett that the Becodent owned 


no race horses and that the fund did not belong to the estate. 


He had also talked to a Mr. Patrick, the trainer for the horses 


who had a bill for $6,000.00 against the horses as a train- 


ing bill; that Mr. Patrick made no claim against the estate; 

| 
that the witness was informed that the money was paid to Patrick 
by Mrs. Anderson. Mr. Huddle also testified that the 1966 tax 


return for the estate of John R. Pinkett, Jr. was prepared and 
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filed by him and that there was no indication in said return 


that decedent ever owned or had been the owner of any race 
horses or of the fund in question. (Adm.Tr.31) 

Upon cross examination Mr. Huddle testified that after 
the telephone call from Mr. Shorter and his inquiry to Mrs. 
Bobbie C. Pinkett, the Administratrix, regarding the ownership 
of the horses and the fund in question, he talked to Miss 
Flaxie Pinkett, sister of the decedent and that Miss Flaxie 
Pinkett had confirmed that her brother was not the owner of 
the horses or of the fund. (Adm.Tr.38-39) 

Proy Patrick, a horse trainer of Detroit, Michigan, who 
was licensed as a horse trainer in several states and in the 
State of Michigan at the times in question, had been flown 
up from Arkansas where he was engaged in business, to testify. 
(Adm. ?r.44-45) 

Mr. Patrick testified that he was hired to train two horses 
for Mrs. Anderson by Mr. Terrace Zarbolias, known to him as 
"Sappy". That the horses were named "Friendly Peoples" and 
"Maridan”. That the horses were run in the name of John R. 
Pinkett, Jr., a man whom he did not know and had never seen 
but that the horses were in fact owned by Mrs. Lydia Anderson 


and that Mr. Zarbolias ( "Sappy") worked for Mrs. Anderson and 


that all of his fees amounting to $14.00 per day for each horse 
for training, plus Black Smith's fees, veterinarian's fees 
and Jockey's fees were paid by Mrs. Anderson through ("Sappy")» 
Mr. Zarbolias. (Adm.Tr.44-50) | 

That the horse "Friendly Peoples" was fourth in one race 
for about $200.00, won no race and was "claimed" for $4,000.00; 
that the horse "Maridan" won two races winning approximately 
$6,000.00; that the claiming price for the horse “priendly 
Peoples" and the earnings for the horse "Maridan" placed in 
the account of John R. Pinkett, Jr. at the Hazel park Race 
Course; that the aggregate, Mr. Patrick, was paid $6,000.00 
for training and other fees by Mrs. Anderson. (adm. Tr-49-59) 

Terrace Zarbolias, known as “Sappy" testified that he 
met Mrs. Anderson in 1962 at a race track; that he “— a 

| 

horse player by occupation; that he introduced Mrs. Anderson 
to Dr. Morris Jacobs, a Medical Doctor in a es whom 


Mrs. Anderson purchased a half interest in the horse "Friendly 


Peoples" for $2,000.00; that after the horse “priendly Peoples" , 


had been claimed or purchased through a race track procedure 


in a claiming race at the Hazel Park Race Course for $4,000.00, 
Dr. Jacobs' half of the $4,000.00 claiming price was paid to 
Dr. Jacobs by Mrs. Anderson and that the witness Zarbolias 


carried the money from Mrs. Anderson to Dr. Jacobs. (Adm.Tr. 59-64) 
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Zarbolias testified that the former owner of the horse 
"Maridan" was Mr. Frank Guns of Detroit, Michigan, a Chrysler 
Motors Official and that he handled the transaction for Mrs. 
Anderson whereby Mrs. Anderson purchased the horse from Mr. 
Guns and that Mrs. Anderson took title in the name of John R. 
Pinkett, Jr. (Adm. Tr. 64-67) 


Mr. Zarbolias was asked whether or not it was common 


practice to run horses at race tracks in the names of straws 


and the Court refused to permit the answer saying,’ "Iam not 
going to get in to that." (Adm. Tr. 68) 

Zarbolias testified also that Mrs. Anderson paid the 
horse trainer, Mr. Troy Patrick, his fees through the witness 
and that the said fees totaled SS $6,000.00. 

(Adm. Tr.68-69) 

Zarbolias said on oath that he went to Baltimore to 
obtain the affidavit of Dr. Morris Jacobs and flew to Detroit 
to obtain the affidavit of Mr. Frank Guns, both of which were 
filed in this proceeding. (Adm. Tr.78-80) 

Lydia Anderson testified that she purchased a half interest 


in the horse "Friendly Peoples" from Dr. Morris Jacobs and that 


she purchased the horse "Maridan" from Mr. Frank Guns from 
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Detroit for $5,000.00 and that both transactions were handled 


| 

by Mr. Zarbolias through her husband. That when half interest 
| ' 

in the horse “Friendly Peoples" and as well when the horse 


"Maridan" was purchased, John R. Pinkett, Jr. was used as a 
straw party for the purposes of taking title; that she. paid 


for the upkeep of the horses, all of the training bills, 
| 


vanning bills, et cetera and that the money for the paying for 
all these bills was «paid by her to Mr. Zarbolias and that 
Mr. Zarbolias handled the transaction. for the conveyance for 

| . 


the $2,000.00 representing a half share to Dr. Morris Jacobs 


in Baltimore; that these transactions were in cash; that the 
| 


horse "Friendly Peoples" was claimed May 28, 1966; that the 
| 
money was not sought until after the death of John R. Pinkett, 


Jr.; that she, Lydia Anderson, owned at various times homes, 
six or seven race horses and that she presently owned a horse 
| 


named "Northern Joy". (Adm.Tr.84-105) At this stage the 


Court admitted the rules of the Michigan Race commission. 
(Adm.Tr.101), and thereafter the Daily Racing Form Chart 
Book (Adm.Tr.103), which listed John R. Pinkett, see 

as the record owner of the horse "Friendly Peoples" on date 
that it was claimed. : 


The Creditor Alvin H. Waring testified that he worked for 


Mr. Pinkett from July, 1962 to date of his death, . ter Waring 


changed his testimony to say that he started his part-time 

employment with Pinkett in July, 1965. He said that John Re 
Pinkett, Jr., told him that he owned horses but did not dis- 
close the names of the said horses and that on one occasion, 


Pinkett told the witness that he was going to Hazel Park Race 


Course with regard to his horses and that with regard to other 


assets, said that he had been down to his beach home in 
October of 1965 or 1966 and that after Mr. Pinkett's death, 
commissions that became due him were not paid. (Adm.Tr.111-126) 

The Creditor, Richard R. Williams testified that he had 
worked with John R. Pinkett, Jr. as a fellow employee for a 
number of years and thereafter worked for approximately two 
years with Mr. Pinkett in Mr. Pinkett's own organizations; 
that Mr. Pinkett told him that he owned some horses, not in- 
dicating whether or not they were saddle horses or the type 
of horse that he owned. (Adm.Tr.127-133) 

Exhibits admitted during the trial included the affidavits 
of Frank Guns and Dr. Morris Jacobs, above referred to; the 
trainers license of Troy Patrick; two photographs showing 
the horse "“Maridan" winning horse races were identified as 


Exhibits A & B. (Adm.Rec. Exhibits) 
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SUMMARY OF ARGUMENT 


I. 


AN ORDER ENTERED WITHOUT PREJUDICE IS 
NEITHER FINAL, APPEALABLE OR RES JUDICATA 


The April, 1969 ORDER of the Probate Court, 
ORDERED and DECREED that the Petition for Authority to Transfer 
Funds is denied Without Prejudice" was, by its terms, not 2 


final Order, could not be appealed, could never be the basis 


of res judicata and, more importantly, the doctrin of collateral 


estoppel could not apply. 
| 


It would appear that the Administratrix would herself be 


estopped to assert the denial of her own petition asia bar 


to the Complaint of Mrs. Lydia Anderson to Establish|a Resulting 


Trust in the fund. The mere participation by Lydia anderson 

in a hearing on the petition in the busy Motions court hearing 
probate matters certainly cannot be legally set up as a bar to 
any attempt on the part of Mrs. Anderson to recover her property. 

Appellant relies upon the law as stated in united States 
v. Corporation of The president, etc. 101 F.2d 156,161 (10thCir. 
1939) holding that where probate petitions in Indian's estates 
| 

_were denied without prejudice the United States was not estopped 
to assert substantially the same facts in seeking to quiet title 


to land of its Indian wards. 
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Summary of Argument 


Because the order was not final such that an appeal was 


precluded and because Lydia Anderson, not being a party, could 
not appeal, Lydia Anderson never had her "day in Court" and 
was not estopped to seek the title to her property through a 


suit to Establish a Resulting Trust. 


II. 


THE PROBATE COURT HAD NO JURISDICTION TO 
TRY TITLE TO THE PROPERTY IN QUESTION 


Although Price v. Williams 129 U.S. App. D.C. 239,241, 
393 F.2d 348,351 (1968) held that the Probate Court of the 
District of Columbia is not limited in its power to adjudicate 
the right to possession of personalty, this Court has never 
said that the Probate Court had jurisdiction to decide owner- 
ship of property or to try title thereto. The Probate Court, 
in that regard is in a position similar to that of the District 
of Columbia Court of General Sessions which has jurisdiction to 
determine the right to possession of real property but its 
jurisdiction is ousted whenever a question of title to real 


property is to be decided. 


he Probate Court is still a Court of very Limited 
jurisdiction. It was never designed or set up as a tribunal 
to decide questions as to title or ownership of Bropecey: 

The business of the Probate Court, for the most part, is - 
conducted as part of the Motions calendar and most of the 
matters are summary as can be gathered from a reading of the 
transcript of the hearing on the petition in this case. 
Several times the Judge exhibited impatience with the length 
of the proceedings which, were completed in approximately 4 
hours, scarcely sufficient time even if Mrs. anderson had re- 
garded this as an adversory proceeding and produced as witnesses 


the two men from whom she purchased the horses in= question. 
| 


I. 


AN ORDER ENTERED WITHOUT PREJUDICE IS 
NEITHER FINAL, APPEALABLE OR RES JUDICATA 


The Memorandum Opinion of Judge McGuire sitting as a 
Probate Court was quite explicit in its statement that "the 
claimant is left WITHOUT PREJUDICE to WHATEVER OTHER REMEDY* 
she might have in the circumstances". If Lydia Anderson had 
any doubts as to what or which remedy she should pursue, Judge 
McGuire resolved them all by saying to her in the Memorandum 
Opinion plain words to the effect that she could proceed with 
any other remedy, except by her prior action - permitting 
the Administratrix to seek the transfer of her property to 
her through petition for Authority to do so to the Probate 
Court. Any rational interpretation of Judge McGuire's first 
Memorandum would absolutely compel the conclusion that the 
Judge reserved in Mrs. Anderson all of her options and that 
she might proceed to seek her property by seeking to establish 
a resulting trust. 

Certainly, at least, Mrs. Anderson had an absolute right 
to rely upon the plain words of the Order of the Probate Court 


signed by Judge McGuire, drafted by one Creditor and not dis- 


ee ne 
*Emphasis Supplied. 


approved by the other Creditors or by the Administratrix. Not 


| 
only were the words of the Order plain, they were simple and 


unequivocal: "....the Petition For Authority to Transfer Funds 


: . aes 
is denied without prejudice". 
| 


Here was no question as to whether the Court meant one 


thing or another, here was a definite ORDER by the Court, a> 
plain directive. 


Aside and apart from all considerations of Law and Justice 


is the concept that the litigant should not he misled to his 
| 


detriment and prejudice by a United States District Court. 


Appellant says that if Judge McGuire's Without prejudice Order 


: | 
can be subsequently interpreted as a final Order by Judge 
| 


McGuire sitting, not as Judge of the Probate Court but as United 


| 
States District Judge, then the highly desirable concept of 


“fundamental fairness" that has been the basis of so many recent 
| 
decisions of the United States Supreme Court stands at nought. 
The Law in this regard is plainly, and simply stated in 


a case very similar in legal facts: United States v.' Corporation 


of the President, Etc. 101 F2d 156,161 (10th Cir. (1939) wherein 
it was held that the fact that petitions filed in Probate pro- 
ceedings in estates of Indian entrymen did not estop the United 


States in demanding relief upon substantially the same facts 


| 
29. : 
; 


for its Indian wards in a suit to quiet title to land because 


the petitions had been dismissed without prejudice. In so 


holding the Court said: 
"The only basis of fact for the plea of 
estoppel is that the United States Attorney for 
Utah filed petitions for intervention in probate 
proceedings of the estates of four of the entrymen 
in which substantially the same facts set forth in 
the bill in this case were pleaded; and that the 
petitions were dismissed without prejudice. That 
is not enough to estop the Government from asserting 
here rights of its Indian wards in relation to the 
trust nature of their lands." 
Similarly, the Fifth Circuit Court of Appeals in United 
States v. Seckinger 408 F2d 146 (1969) held: 
“The prior dismissal of the Government's claim 
(see note 5, supra) was without prejudice to refiling. 
We hold that dismissal on the ground of res judicata 
was erroneous since the Trial Court expressly left it 
open for the Government to pursue its claim at a later 


date." 


Lydia Anderson could not have appealed the order of Judge 
McGuire in the Probate proceeding not only because “ss was not 
a party of the proceeding but primarily because the order 
entered by Judge McGuire, being “without prejudice” was not 
appealable as a matter of law because only final gudgnents or 


| 
Orders are appealable except in certain instances provided for 


| 
by statute. See also: 
Federal Trace Commission 


Hastings Mfg. Co. v. Federal Trade Commission, | 


153 F2d 253 (1946). 


In re McDermott, 115 F2d 582 (1941). 


Lemon v. Druffel, 253 F2d 680 (1958). | 


Arrowsmith v. United Press Intern., 320 F2d 219, 


6 A.L.R.3d 1072, (1963). 


| 
Fidelity & Deposit-Co. of Maryland v. Port of Seattle, 


106 F2d 777 (1939). 


Brunswick Corp. v. Chrylser Corp., 287 F.Supp. 776 
| 
(1968) . | 


Evans v. Cheatwood, 329 F2d 583 (Sthcir.) (1964) 
| 
Even Judge McGuire recognized that as being true at the hearing 


: | 
on the Motion for Summary Judgment upon Lydia Anderson's “Com- 


. | 
plaint to Establish a Resulting Trust. Said Judge McGuire to 


| 
Counsel, in that regard, “you can't go to the Court of Appeals 
2 
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because you weren't the moving party". (MotionTr. 10/22/69 Pg.7). 
Although the effect of the dismissal of a suit without prejudice 
is to dispose finally of that particular suit, the dismissal 
does not bar a new suit on the same cause of action. Evans v. 


Schlein, (D.C. App.) 51 A2d 472 (1946). 


Lydia Anderson filed the Complaint to Establish a Resulting 


Trust on April 21, 1969. This date is important to note because 
it is illustrative of the fact that Lydia Anderson did not seek 
to file the Complaint to Establish a Resulting Trust after the 
statutory time for an appeal from a Final order would have 
expired on April 30, 1969, since the Order denying the Adminis- 
tratrix' Petition to Transfer Funds was signed by Judge McGuire 
and filed on the same day, April 1, 1969. 

The law on’ the subject is set forth by the Supreme Court 
in Lawlor v. National Screen Service Corp-, 349 U.S. 322, 
326; 99-L. ed. 1122, 1127. We are told by the Supreme Court, 
Bigelow v Olid Dominion C. Min. & S. Co., 255 U.S. 111; 56 L. ed. 
1009, 1023, 

"No judgment can be regarded as res judicata 

as to any matter where the rights in the subject- 

matter arise out of mutuality, and not by succession, 

unless the party could, as matter of right, appear 

and defend, even though he may have had knowledge of 

the suit. Otherwise, he might be bound by a judgment 

as to which he had never had the opportunity to be 


heard, which is opposed to the first principles of 
justice." 
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II. | 
| 


THE PROBATE COURT HAD NO JURISDICTION TO) 
TRY TITLE TO THE PROPERTY IN QUESTION | 


The first question to be decided by this Appeal is 
whether or not Price v. Williams 129 U.S. App. D.C. 239,241, 
393 F2d 348,351 (1968) expanded the jurisdiction of the Probate 
Court of the District of Columbia to the point where! that Court 
of limited jurisdiction might try TITLE to property| Appellant 


| 
says that Judge McGuire in his March 26, 1969 Memorandum 


Opinion misapprehended the ruling in Price, supra. Price 
merely held, "Thus there is today no restriction upon the 
District Court, sitting in Probate, which limits its power 
to adjudicate the right to possession of personeney 

In the Price case, supra the controversy was not title 
or ownership but the question as to who should have the right 
to possess the Will of a ward in a peer oni proceeding. 
The Court in Price undertook to explain how and why Jones Ve 
Dunlap 73 App.. D. C. 59,115 F2d 689 no longer stated the law 
with respect to the jurisdiction of the Probate court to settle 
questions as to possession of personal property. Jones Vv. 
Dunlap, supra decided question as to who should aoe a fund 
belonging to a minor and held, "that the Probate Coe had no 


jurisdiction +° determine who was entitled to possession". 
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The question before the Probate Court in this case was not ~ 
who was entitled to the possession of personal property but the 
question actually and truly was whether or not the decedent, 
John R. Pinkett, Jr., owned the fund in question and if not, 
whether or not the Administrator could be granted the authority 
to transfer not only the possession of the fund in question to 
Mrs. Anderson but to transfer the actual ownership of the 
$10,055.00 to Mrs. Lydia Anderson. These questions arose only 
when opinions were voiced by the three Creditors, because other- 
wise, the Probate Court's Order could have been heard ex parte 
and, indeed might have been heard only upon the verified peti- 
tion and the attached affidavit. 

The plain language of the Price case, supra, indicates 
that this Court did not intend to modify existing law with res- 
pect to the jurisdiction of the Probate Court with respect to 
title or ownership of property. There is a vast difference 
between the right to possession on the one hand and the question 
of title on the other. The District of Columbia Code, for 
instance, gives concurrent jurisdiction to the Court of General 
Sessions with the District Court in questions of possession of 
Real Estate while reserving in the District Court exclusive 


jurisdiction in questions of title of Realty. Appellant says 


that the rationale applies here. 
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: 
See also: 

National Ben. Life Co. v. The Shaw-Walker Con, 

71 App. D.C. 276, 111 F2d 497 (1940). | 

Bishop v. Baker (D.C. App.) 221 A2d 912 (1966). 

Byrd v. Sullivan 115 U.S. App. D.C. 24,316 : 

F2d 675 (1963). | 

The action of the Probate Court in denying to the Adminis- 
tratrix the Authority to Transfer the Fund here in question to 
Lydia Anderson, therefore, could not act as a bar of any sort 
to the bringing of a suit by Lydia Anderson, herselé, to es- 
tablish ownership of the fund in question by way of a Complaint 
to Establish a Resulting Trust. The Dismissal of tydia Anderson's 
Complaint to Establish a Resulting Trust upon any ground what— 


| 
soever was plain error because the Probate Court had no juris— 


diction in the first instance. 


CONCLUSION 
The Judgment of the District Court should be reversed 
and the case remanded with directions to reinstate the Com- 
plaint to Establish a Resulting Trust. 


Respectfully submitted, 


Mle aor, 
De Long Ha 


Attorney for Plaintiff’ 
1816 Eleventh Street, N. W. 
Washington, D. Cc. 20001 
COlumbia 5-7000 ° 
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RESTATEMENT OF ISSvro ————— 


I. Does the United States District Court for 
the District of Columbia, sitting as a Probate Court, have 
jurisdiction to determine ownership of funds claimed not 
to be an asset of the estate by the administratrix thereof? 
II. May an Order dis: .ssing a Petition "without 
prejudice", amplified by a written Memorandum Opinion of the 
Judge, entered after a full hearing on the merits of the 
Petition, including the taking of testimony, serve as the 
basis for res judicata? 

III. Is a Dereon though not a formal party to a 
Petitio:, who (a) conducts the hearing thereon in its entirety 
through counsel, (b) testifies, (c) calls other witnesses, 
and (d)} submit: a memorandu: of authorities in support of 


her position, bound by the result thereof? 
STATEMENT OF THE CASE 


Appellee, hereinafter called “Administratrix", 


adopts the Statement of the Case and Statement of Facts 


contained in the brief of Appellant, hereinafter called 
"Claimant", with the following modifications: 

1. At the hearing on the Petition for Authority 
to Transfer Funds, not only aia the counsel for Claimant 
actively participate, but in fact the case for the 
Administratrix was conducted in its entirety by Claimant 
through her attorney. (Adm. Tr.) 

2. The relief sought in said Petition for 


Authority to Transfer Funds and the relief sought below 


of the sum of $10,055.00 (J.A. 8, 35). 


ARGUMENT 


l 
| 
are identic:.1: the transfer to Claimant by Administratrix 
| 
| 
| 
| 


I. 

DOES THE UNITED STATES DISTRICT COURT oh THE 
DISTRICT OF COLUMBIA, SITTING AS A PROBATE COURT, HAVE 
JURISDICTION TO DETERMINE OWNERSHIP OF FUNDS CLAIMED NOT TO 
BE AN ASSET OF THE ESTATE BY THE ADMINISTRATRIX THEREOF? 

The above issue has already been decided by this 
Court in Price v. Williams, 129 U.S.App.D.C. 239, 393 F.2d 
348 (1968). While Claimant in her brief takes considerable 
time to expound on the difference between "title" and 
"possession", it is- clear that the-rationale of the Court 
in Price v. Williams, supra. is equally applicable to each. 


The Court stated, at 129 U.S.App.D.C. 243: ! 
| 
"Thus there is today no restriction upon 
the District Court, sitting in probate, which 
limits its power to adjudicate the right to | 
possession of personalty. Furthermore, the Federal 
Rules encourage a court with jurisdiction over 
the parties to settle all related legal grievances 
“ in one proceeding." 
| 
Thus, the parties being before the Probate Court 
| 
,on the Petition of Administratrix for Authority to Transfer 


Funds, the Court had not only the right, but indeed the duty, 
to decide the issue. | 
Furthermore, the issue before the Court is not 


necessarily "title" alone, but also "possession". Administra- 
y 


trix prayed that she be authorized to transfer said sum of 
$10,055.00 to Claimant (J.A.8). Thus, Administratrix was 
requesting permission of the Court to transfer possession of 
the funds, as well as title, to Claimant. It is submitted 
that the fine distinction attempting to be drawn by Claimant 
between title and possession in unwarranted, as normally, and 
certainly in this case, the right to possession of property 
depends upon the title thereto. 

In Jones v. Dunlap, 73 App.D.C. 59, 115 F.2d 689 
(1940), this Court stated that the Probate Court "has no 
jurisdiction to decide a dispute regarding the title or the 
right of possession of personal property". When this Court 
overruled Jones v- Dunlap in Price v. Williams as to the right 
to possession, it obviously intended the same result where 
title as well as possession is involved. It is submitted that 
the reason the Court in Price v. Williams did not refer to 
title specifically is that title was not there involved, inasmuch 
as the issue before the Court was the right to possession of 
an alleged testamentary document, which was the property of, 


and titled in, the ward. 


II. 


MAY AN ORDER DISMISSING A PETITION "WITHOUT 


PREJUDICE", AMPLIFIED BY A WRITTEN MEMORANDUM OPINION OF THE 


-3- 


JUDGE, ENTERED AFTER A FULL HEARING ON THE MERITS OF THE 


PETITION, INCLUDING THE TAKING OF TESTIMONY, SERVE AS THE 


BASIS FOR RES JUDICATA? 


The Administratrix concedes, as a general point 
of law, that ordinarily an order "without prejudice? indicates 
the absence of a decision on the merits and that such a 
decree does not operate as res judicata. See 46 Am Jur 24, 


Judqaments, § 484, p. 646 et seq., and Annotation, 149 ALR 557, 


et seq. 


However, as is: stated in 46 Am Jur 2d, Judgments; 
§486, p. 647-648: 

"“A- doubt” as~ to~ cho~neaming-and“effect’ of 
the words ‘without prejudice’ in a judgment may 
arise where the court, although dismissing an 
action ‘without pvrejudice', makes findings or 
otherwise expresses an opinion as to the merits 
of the case. The doubt stemming from this | 
inconsistency is generally resolved in favor of 
the view that the words ‘without prejudice' show 
that ultimately the court did not determine the 
merits of the controversy, the emphasis being laid 
on the use of the words ‘without prejudice' rather 
than on the fact that they are findings or conclu- 
sions on the merits. The soundness of this result 
is unquestionable where there was only an intimation 
on the part of the court as to what its decision 
on the merits would be, or where its expression of 
its opinion on the merits was modified on rehearing.” 
(Emphasis supplied.) : 


| 

In the instant case there was more than an 
intimation on the part of the Court as to what its decision 
on the merits would be. In fact, there was an Ses decision 


on the merits. See, Memorandum Opinion of Judge McGuire 


(J.A. 28, 29). Not only was there an express opinion on the 
merits, but the same was entered following a full hearing, 
including the taking of testimony and submission of affidavits. 


The cases relied upon by Claimant, namely Evans v. 


Cheatwood, 329 F.2d 583 (5th Cir. 1964); Evans v. Schlein 51 


A.2d 472 (D.C:App. 1946); and United States v. Corporation of 
the President, 101 F.24 156 (10th Cir. 1939) may easily be 
aistinguished from the instant case. In Evans v. Cheatwood 
the Court ruled that the decision of the lower Court upholding 
the doctrine of res judicata could not be sustained as the 
facts did not show as a matter of law that there had been a 
determination of! the case on the merits. Certainly, it is 
inconceivabie, and Claimant does not so assert, that the 
instant case below was not determined on the merits. 

Likewise, in Evans v. Schlein, the case was 
@ismissed “without prejudice” for failure to appear for the 
taking of depositions, again, not following a determination on 
the merits. In United States v. Corporation of the President, 
there is no statement by the court as to whether or not there 
had been a determination on the merits. The only statement 
in the decision is that “the petitions were dismissed 
‘without prejudice’ " - whether following a determination on 
the merits or not is unknown. 

In Fiumara v. American Surety Co., 346 Pa. 584, 
31 A.2a 2£3, 149 ALR 545 (1943), the Court states at 149 ALR 
550 and 551: 


"We have recently stated that the phrase ‘without 
prejudice’ ordinarily imports the contemplation of 
further proceedings and when it appears in an order 
or decree it shows that the judicial act done is 
not intended to be res judicata of the merits of 
the controversy. (citing cases...) 


i 
{ 


Here, however, it appears that the judicial 
act done was intended to be res judicata of the 
merits of the controversy. It appears here that the 
essential merits of the controversy were involved, 
not only in the pleadings and the trial of the 'cause, 
but in the very. judgment of the court below which 
was declared to be erroneous, and in Fiumara's motion 
to amend the judgment, and in the argument on the 
appeal, and in the decision of the appellate court. 
We agree with this statement of Judge Finletter: 

"It can hardly be said that the Circuit Court meant 
to le:ve the question open after it had taken the 
trouble to decide it on the merits. All that was 
intended by the phrase "without prejudice" was ‘to 
reserve future action based upon changed conditions, 
not to weaken the decision of the Court on the facts 
before it~ (citing casesv..).' We~feel bound by it 
not only as being res ajudicata of the issue here 
involved but also because we are impressed with 

the soundness of the Circuit Court's decision." 


So also in Ovster v. Oyster, 28 Fed. 909 (Cir.Ct. 
E.D.Mo. 1886), affirmed in Albright v. Oyster, 140 U.S. 493 
(1891), the dismissal “without prejudice" was hela to be 
res judicata. 

In the decision of the Circuit Court in: oyster, 
28 Fed. 909, a bill had been filed in equity to enforce a 
parol trust. After a hearing, a decree was entered dismissing 
the bill "Without prejudice to the rights of any parties to 


enforce a trust created by a subsequent deed...and also without 


prejudice to any of their rights created by will of the 


ancestor of these parties”. 


Thereafter, a new bill was filed by the same 
plaintiffs stating the same allegations seeking to enforce 
the same parol trust. Plaintiffs contended that the decree 
entered in the first case was not a decree on the merits but 
left the-matter open for inquiry. The Circuit Court said, 
at 909: 

"We have-no doubt but that the language of 

the decree expresses just what was the intention 
of the court at that time,- a determination of the 
merits of that inquiry, - and that the question as 
to whether there was or was not a parol trust was 
- settled by that decree adversely to the complainants" 

So too here, the Memorandum Opinion of Judge 
McGuire leaves. na. doubt but. that_his decision was_a.decision 
on the merits and intended to be a final determination of the 
ownership of the funds herein involved. Furthermore, the 
term “without prejudice" was amplified in his Memorandum of 
Opinion to mean “without prejudice, to whatever other remedy 
she (Claimant) might have in the circumstances". As was set 
forth by Administratrix in her Points and Authorities (App. 39) 
it is maintained'that this amplifying language was not intended 
to permit Claimant to pursue at another hearing the identical 
relief sought by Administratrix in the Probate Court. The 


language in the Memorandum of Opinion is plain. Claimant could 


pursue another remedy, that is, for example, an action for 


money had and received, by filing a claim against the 


administratrix for funds claimed by Claimant to have been 


expended for feeding and/or training and/or stabling the 
horses involved. As set forth by Judge McGuire in his 
Memorandum Opinion, (App. 47), the denial without prejudice 
was not intended that Claimant might "merely re-title a 
complaint so as to qualify it as a remedial alternative and 
re-litigate a-matter previously decided, but rather requires 


an affirmative showing of new and substantial evidence. 
This was not done". | 
Accordingiy, the Order dismissing the Petition for 


Authority to Transfer Funds, having been entered folowing a 
‘ 


full hearing on the merits, will serve as a.basis for res 
> | 
judicata, notwithstunding the fact that the Order was entered 


“without prejudice". 


rit. | 


IS A PERSON, THOUGH NOT A FORMAL PARTY TO A 


| 
PETITION, WHO (a) CONDUCTS THE HEARING THROUGH COUNSEL, (b) 


TESTIFIES, (c) CALLS OTHER WITNESSES, AND (d) SUBMITS A 
: 
MEMORANDUM OF AUTHORITIES IN SUPPORT OF HER EES BOUND 


BY THE RESULT THEREOF? : j | 


The general law on the binding results of judgments 
3 | 
on persons not technically parties is well stated in Anno. 


139 ALR 12. | 
"While the doctrine of res judicata and’ 

the correlated doctrine of estoppel by judgment 
| 


are, strictly speaking, operative only as between 
persons who were parties (or privies to parties) to 
the action in which the judgment was rendered, 

the broad policy behind those doctrines that there 
should be an end to litigation and that a matter 
once adjudicated should not be called again for 
readjudication, has frequently caused the courts to 
give to the term 'parties' as used in this connection 
a broader coverage than merely embracing parties 

to the record of an action, whenever that interpre- 
tation would not-come in conflict with the equally 
fundamental policy of the law that a person must 
have had his day in court before he can be bound 

by the judgment of a court. 


Accordingly, within the broader concept of 
"parties', as used in connection with the doctrine 
of res judicata or conclusiveness of judgments, fall 
not only persons actually parties to the record of 
the action, or privies of such parties, but also 
persons who, though not nominal parties to the 
action, have control of its prosecution or defense 
in furtherance of an interest of their own, and 
enjoy, because of factual circunstances, all the 
rights of an actual party, such as the right to 
introduce,’ exar:ine, and cross-examine witnesses, 
to prosecute an appeal from the decision of the 
court, etc. 


Under this broad vicw it has become pretty firmly 
established, with certain conditions or qualifications 
to be presently referred to, that a judgment recovered 
in an action is res judicata or conclusive as to 
the issues adjudicated therein, in favor of or 
against a person who, though not an actual party to 
the record in that action, prosecuted the action or 
the defense thereof, on behalf of a party, or assisted 
the ‘latter or participated with him in the prosecution 
of such action or its defense, if the same issue should 
be raised again in a subsequent action between him 
and the adversary of the party to whom his assistance 
was given or with whom he co-operated." 


It is perfectly clear that Claimant herein not 


only participated in the hearing on the Petition to transfer 


funds below, but in fact conducted the same in its entirety 


through counsel. Further, it is equally Saat a said 
Petition was brought by the Administratrix with the express 
consent and cooperation of Claimant, who furnished the 
affidavit to Administratrix upon which the Petition was 
based. Indeed, Claimant's only defense to the doctrine of 
res judicata in this regard is that she claims she had no 
right to appeal from the decision dismissing the Petition and 


accordingly is not bound by the Order. 

In support of her position that she hadino right 
to appeal, Claimant merely cites the statement of Judge 
McGuire that "you can't go to the Court of Appeals because you 
weren't the moving party" (Motion TR 10/22/69 pg. 7). 


The Administratrix submits that Claimant could 


have in fact appealed the ruling by Judge McGuire dismissing 


the Petition for Authority to Transfer Funds. | 


See, 4 C.J.S. Appeal and Error, §185: | 
x | 
"A claimant who is permitted to appear in 
a suit and maintain his title to the property or 
fund involved is to be regarded as a party, and is 
-.entitled to appeal; and a party who claims a 
particular fund or property has a right to appeal 
from an order diverting the fund for other purposes, 
or adjudging it in ENCE of another claimant. a 
and §186: | 
"One who has been allowed by order of the 
court to intervene in a cause, or who has been | 
treated as a party thereto, may appeal from a | 
judgment, order; or decree therein affecting his 
interests." . 


This court in Automobile Brokcrage Corporation v. 
United States, 59 App. D.C. 243, 39 F.2d 288 (1930), at 
59 App. D.C. 245, quoted the above language, then appearing in 
3 C.J. 639. 

In Braun v. Fleming-Hall Tobacco Company, 33 Del. Ch. 


246, 92 A.2a 302 (Del. 1952), in a stockholders derivative 


suit, notice of a compromise agreement was given to all 


shareholders. One shareholder, Braun, appeared and despite 
his objections, a compromise agreement was affirmed and the 
suit dismissed. On appeal, the Court said, at page 308: 


“Appellees next urge dismissal of the appeal 
on the ground that the appellant, Braun, is not a 
proper party in this court because he was not a 
"party" to the proceedings below. 


It is, of course, and always has been, the 
practice for persons in the situation of Braun to 
ask leave to intervene in the proceedings before 
the trial court. But he was under a rule to appear 
before the Court of Chancery if he considered his 
interest in’ jeopardy; and it was pursuant to that rule 
that his counsel filed written objections to the 
settlement and made oral argument against the 
approval thereof. Nobody objected to either of 
these activities in the trial court. What took place, 
therefore, amounted to actual intervention, even 
though it was without express leave of the court. 
If counsel for Braun below had asked to intervene, 
an order granting leave would undoubtedly have been 
entered. In these circumstances, therefore, we do 
not regard the failure to ask permission to intervene 
as any more’ than the oversight of a formality." 


So in the case at bar, Claimant with regard to 
the Petition of the Administratrix for Authority to Transfer 


Funds was in the’ position of a person who maintained title 


to property or a fund, an informal intervener, and one who 

was treated as a party thereto. Claimant did not receive 
| 

formal notice of the hearing, but it is perfectly obvious 
| ~ 


that Claimant did receive actual notice, and in fact was 


N 


treated by the Court below as a party to the Petition. 
Accordingly, having been treated as an actual party and her 
interests adversely affected by the order, Claimant had a 
right to appeal. ; : 

In this connection, see also Annotation 118 ALR 757, 
to the effec: that where an estate is insolvent, a creditor 


has a right to be heard in opposition to the claim of another 


creditor -and the right to appeal. Thus, in Price v. Smith, 
109 S.W. 2d 1144 (Tex. 1937) the Court stated, at page 1147: 


"The appellants, unsecured creditors, of said 
estate had such interest in said estate and proceedings 
that they had the right to appear and contest the 
allowance of appellee's claim and the right to appeal 
from the order allowing the claim to the district court". 

| 


peeeetese Even if one assumes that Claimant is correct in 


| 
her position that she had no right to appeal in hex own right, 


_ Claimant would still be bound by the Order. 

The question of the riont of appeal has to deal 
with the right to control the action. In this regard, Restate- 
ment of Judgments, §84 (e) states as follows: | 


"...it is necessary that the one in whose favor or 
against whom the rules of res judicata operate 
:participate in the control of the action, and jif 
judgment is adverse, be able to determine whether 
or not an appeal should be taken. It is not | 


sufficient thet he supplies the funds for the 
prosecution or defense, that he appears as a 
witness, or co-operates without having control. 
It is, however, sufficient if he is one of a 
group which controls the proceedings ebiding by 
the will of the majority and consenting to what 
is Gone". (Emphasis supplied.) 

Hence, the question is whether Claimant had a 
right, in connection with others, to determine whether or 
not an appeal would be taken. The record herein is devoid 
of any request or demand by Claimant that Administratrix 
appeal the decision, and in fact no such request or demand 
was made. To say that Claimant had no right to appeal in 
her own name is not dispositive of the question. Having 
controlled the hearing of the :-etition, testified as a 
witness herself, called witnesses in her behalf, and submitted 
a Memorandum of Points and Authorities in support of her 
position, Claimant should not be able to avoid conclusiveness 
of the decision, without an affirmative showing that a 
request for appeal was denied by Administratrix. This, 
Claimant cannot do. 

Furthermore, it is clear that Claimant did not 
in fact wish to appeal the decision of Judge McGuire. The 
Statement of the Case (page 13 and page 32) indicates, and 


Claimant makes notice of the fact in her brief, that Claimant 


filed the suit below to establish a resulting trust before 


the time for appeal had expired. Obviously, Claimant did 
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not wish to appeal the Order dismissing the Petition for 
Authority to Transfer Funds, but determined rather to seek 
another course of action. Having controlled the hearing on 
the Petition, and having participated fully as hereinabove 


set forth, Claimant may not avoid the conclusiveness of the 
| 


Order on the sole ground that she had no right to appeal 


where the record does not disclose that any effort to appeal 


was made by Claimant. : : 
| 


Accordingly, the ruling of the Lower Court herein 
| 
should be affirmed. | 


Respectfully submitted, 


David Hude’ 2. | 
419° Southe.n Building 
Washington, D.C. 20005 
783-1151 
Attorney for Appellee 
(defendant below) 


Of Counsel: 


KING & NORDLINGER 

419 Southern Building 
Washington, D.C. 20005 
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SUGGESTION FOR REHEARING EN BANC 


Comes now Bobbie C. Pinkett, Administratrix of the 
Estate of John R. Pinkett, Jr., deceased, appellee herein, by 


her attorneys, King & Nordlinger, and in accordance with Rule 


14 of the Rules of this Court, and Rule 35 of the Federal Rules 


of Appellate Procedure, suggests to the Court the appropri- 
" ateness for rehearing en banc, and in support thereof 
respectfully represents to the Court as follows: 
1. The decision of the Court herein over-ruled 

Price v. Williams, 129 U.S. App. D.C. 239, 393 F. 2d 348 (1968) 
in ruling that the United States District Court, sitting as a 
Probate Court, has no jurisdiction to determine the question of 
"title." The bar-and citizens of the District of Columbia need 
help in resolving what now appears to be an irreconcilable 
‘conflict in logic in determining whether the Probate Division 
of the District Court (later to be vested in the new Superior 


’ Court) can exercise plenary jurisdiction. Cf. Title 18, Sec. 512, 


D.C. Code (1967 ed.) . | 

In Jones v. Dunlap, 73 App. D.C. 59, 115 F. 2a 
689 (2940) this Court ruled that the Probate Court "has no 
jurisdiction, to: decide a dispute regarding the title oF the 
right ‘of possession of personal property.” 


In Price v. Williams, supra, this Court over- 
_xuled Jones v. Dunl ap, supra, and held that the District - 
Court, sitting in probate, has the power to ajudicate the : 
right to possession of personalty. In support of its : 
decision, this Court in Price v. Williams, supra, relied upon 
the following points: ae | 

a. The abolition of the stacutory, special terms of 


the Dis erict Court. : 


b. The elimination from the D.C. Code of. the 


provision that the Probate Court “shall not ... exercise any 
Sereniter Oe whatever not expressly given by this code AX 


c. The 1966 Amendment to Rule 81 of the Federal 


Rules of Civil Procedure making the same applicable to probate 


procedure. 

d. “Application of Rule 1 of F.R. Civ. P. providing 
that the Rules are "to be construed to secure the Jost speedy 
and znexpens ice determination of every action." 

e. The interpretation of the Federal Rules SO as 
to “encourage a court with jurisdiction over the parties to 
settic eee related legal grievances in one proceeding.” 

‘rt is ‘obvious from ‘the foreson that the points 


which persuaded this Court to over-rule Jones v. Dunlap, 
supra, with respect to “possession” of personal property are 
just as applicable to the question of "title" of personal 
property. There is seemingly no reasonable justification 
for restricting Price v. Williams, supra, to "possession" as 
. opposed to "title", and, indeed, the decision of. the Court 
herein gives no justification for such a distinction. 

2. The decision of the Court herein is a step 
backward in the probate practice of the District of Columbia. 

Following Price v. Williams, supra, it has been the 
practice in the District Court for that Court, sitting in 
probate, to determine questions of "title" as well as "possession." 
For example, pending in this Court at this time is the case of 
Sol M. Alpher, et al v. Nathaniel A. Preston, Adm, C.T.A., — 
Number 22,507 which involves the right of a creditor of a 
decedent to require the fiduciary to seek to recover funds on 
behalf of the estate in the hands of a surviving tenant by the 
entireties. 

In Alpher, in the District Court, a Petition to Show 

Cause against the administrator, brought in the probate pro- 
ceedings, was denied for lack of jurisdiction. Subsequent to 
the decision of this’ Court in Price v. Williams, supra, a 
similar petition was filed in the probate proceedings. At 
* hearing, no particular point was made of lack of jurisdiction 
of the judge sitting in probate, the Court apparently, and 


counsel, assuming that Price v. Williams settled that the 


- Court did have jurisdiction. The Petition was denied. on 


appeal to this Court, appellee did not suggest, much less 
urge, that there was any longer a limitation of the : 
oe of the Probate Court to resolve. the matter. 

In the case at bar all parties in interest were 
before the court, jurisdiction over the various creditors 
having Dean obtained by notice of the proposed Petition for 
Authority to Transfer Funds. To require that a separate 
complaint be filed in the same Court, with jurisdiction 
over the same parties to be obtained by personal or substituted 
service, has no foundation in logic or sound procedure since 
Price v. Williams, supra. Indeed to encourage a speedy and 
inexpensive determination of case (F.R. Civ. P. 1) involving 
estates of decedents, only one action should be necessary. 2 
require two or more is to encourage delay and <xpenee an~ 
undesirable reqult both for the public and the bar of this . 
District. : : 
As this Court said in Price v. Williams, supra, 
“the Federal Rules encourage a court with jurisdiction over the 
parties to settle all related legal grievances in one! 


| 
proceeding." 


The parties were before the District Court, a full 


hearing was held, and this Court should not reverse on the 


ground of lack of Sur eecrce ron without a complete analysis of 
the issues involved. | 


In pent er while the instant case could 


possibly be reversed on other grounds, it is respectfully 
submitted that it should not be reversed on the grounds of 
lack of jurisdiction in the District Court, sitting as a 


a 


Probate Court. 
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